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The policy was procured by N. on credit for the premium and made payable to 
J. as mortgagee. J. subsequently became owner and the policy was con- 
firmed to him and made payable to C. as mortgagee. Notice was after- 
wards sent to J. and to C. that, unless the premium was paid on the 
following day, the policy would be canceled. No payment being made, 


* Charge delivered, June 3d, 4th, and 6th, 1887. 
VoL. XVI.—57. 
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they were notified on the following day (Saturday), that the policy was 
canceled, and its return with the earned premium was demanded. The 
notices were received on Monday following, and about three hours later 
the loss occurred. 


Held, That the obligation to pay the premium rested on N., whose undertaking 
to do s> had been accepted by the company, and who had not been notified, 
and C. had no knowledge of such failure to notify, therefore C. was not 
guilty of fraud or default. 

Held, That the cancellation would only be effective upon the lapse of a reason- 
able time after notice, to procure other insurance. 

Held, That in order to make the cancellation complete, the company should 
have surrendered the obligation of N. given for the premium. 


Before Hon. Hoyt H. Wheeler, district judge, and a jury. 

This was an action upon a policy of fire insurance, covering cer- 
ain lumber-drying machinery. The material portions of the policy 
were as follows :— 


German-American Insurance Company of New York, in consideration of 
twenty-five dollars, and of the agreements and conditions herein contained, 
does insure Allen T. Nye & Co. to the amount of twenty-five hundred dollars. 

* * * * * * * * * * 

New York, April 26th, 1886, loss, if any, payable to the Jennings Lumber 
Drying Company of New York and its assignees as their mortgage-interest 
may appear. J. A. Silvey, Sect’y. 

May 6th, 1886, the interest in this policy is now vested in the Jennings 
Lumber Drying Company, owners, and loss, if any, payable to them. Charles 
E. and W. F. Peck, Agts. 

May 14th, 1886, loss, if any, payable to A. S. Chadbourne as his mortgage- 
interest may appear. Charles E. and W.'F. Peck, Agts. 

* * * * * * * * * * 

1 Warranty of assured. * * * * * This policy shall become void, un- 
less consent in writing is indorsed by the company hereon in each of the fol. 
lowing instances, viz: * * * * if any change take place in the title, in- 
terest, location, or possession of the property (except in case of succession by 
reason of the death of the assured), whether by sale, transfer, or conveyance, 
in whole or in part, or by legal process or judicial decree ; 

* * * * * * * * * 


5. Relative to issue and cancellation of policy: * * * * 


2. This insurance may be terminated at any time by request of the assured, 
or by the company on giving notice to that effect. On surrender of the policy 
the company shall refund any premium that may have been paid, reserving 
the usual short rates in the first case, and pro-rata rates in the other case. 

* * * * * * * * * * 

6. Proceedings in case of loss. * * * 3. A particular statement of the 
loss shall be rendered to this company at its office in New York as soon after 
the fire as possible. * * * 

6. This company shall not be liable for a greater proportion of any loss sus- 
tained by the assured upon any property described in this policy than the 
sum hereby insured thereon bears to the whole sum insured thereon, whether 
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such other insurance be by policies specific or otherwise, or whether prior or 
subsequent to this insurance, or whether such other insurance be valid or 
not, and without reference to the solvency of the other insuring companies. 
In the event of partially non-concurrent insurance, then to determine the lia- 
bility of this company it shall be assumed that policies other than specific 
shall contribute with specific policies in the proportion that the loss on the 
property included in each item of the specific policies bears to the total loss 
for which the more general policies are liable. The adjusted claim under this 
policy shall be due and payable sixty days after the full completion by the 
assured of all the requirements herein contained. 
* % * * * * * * * * 

9. It is hereby expressly provided that no suit or action against this com- 
pany for the recovery of any claim by virtue of this policy shall be sustaina- 
ble in any court of law or equity, until after full compliance by the assured 
with all the foregoing requirements. 


Roger Foster, for Plainiiff. 
S. Sr. Jonn McCurtcueon, and W. D. Murray, for Defendant. 


The plaintiff offered in evidence a chattel mortgage covering the 
insured property dated May 19th, 1886, executed by Richardson and 
Crosby. He then proved, that a similar chattel mortgage from the 


Jennings Lumber Drying Company to himself had been canceled in 
consideration of the execution of that by Richardson and Crosby ; 
that a conditional sale had been made by the Jennings Company to 
Richardson and Crosby; that the latter had failed to perform the 
conditions, and that the title had reverted to the Jennings Company, 
which had not parted with the possession of the same. He also 
proved the loss by fire on August 26th, 1886, and the amount of 
damage to himself; the policy and the proofs of loss served Novem- 
ber 4, 1886; that the day after the fire the plaintiff visited the office 
of the defendant and tendered the amount of the premium; that 
the defendant then refused to accept the money, stating that the 
policy had been canceled and lapsed for non-payment of the pre- 
mium; and that subsequently the defendant refused upon the same 
ground to give plaintiff the customary blank form of proof of loss. 
Plaintiff then rested his case. 

Defendant then moved for a direction of a verdict upon the fol- 
lowing grounds :— 

I. No consideration for the insurance has been proved. 

(Wueeter, J.: The issue of the policy imports a consideration.) 

II. The plaintiff must fail because he has not shown that his 
mortgagors, Richardson and Crosby, had an interest in the property 
at the time of the loss. It is well settled, that no mortgagee can 
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recover under a policy of insurance, unless his mortgagor could 
have done so, had the policy been payable to the latter: Jones on 
Mortgages, § 406; Friemansdorf vs. Watertown Ins. Co., 1 Fed. R., 68; 
Conn. Mut. Life Ins. Co. vs. Scammon, 4 Fed. R., 263; Carpenter vs. 
Providence W. M. Ins. Co., 16 Peters, 495; Grosvenor vs. Atlantic 
Fire Ins. Co., 17 N. Y., 391; Perry vs. Lorillard Ins. Co., 61 N. Y., 
214. 

The complaint should have showed that Richardson and Crosby 
were owners at the time of the fire. 

II. The transfer to Richardson and Crosby, as it was not commu- 
nicated to the defendant, avoids the policy under clause 1. 

IV. The delay of the insured in serving proofs of loss avoids the 
policy under subdivision 3 of clause 6. 

V. As the action was commenced on November 16th, only twelve 
days after the service of the proofs of loss, it was prematurely 
brought and must be dismissed. The policy requires sixty days’ de- 
lay after service of the proofs of loss. See subdivision 6 of clause 6, 

Plaintiff opposed as follows :— 

I. As was said by the court during the argument, the issue of the 
policy creates the presumption of a consideration. 

II. The cases cited by the defendant merely hold, that a breach of 
warranty by a mortgagor defeats the mortgagee under a policy like 
that on which we sue. They do not support the proposition main- 
tained by the defendant. 

Ill. The failure of the defendant to plead as a defense the con- 
ditional transfer to Richardson and Crosby prevents it from now 
relying upon it. 

IV. The refusal of the defendant to recognize the policy as in 
force or to furnish the customary blank form for proof of loss, was 
under the authorities a waiver of their right to require proofs of 
loss: Life Ins. Co. vs. Pendleton, 112 U. S., 696, 709; Brink vs. 
Hanover Fire Ins. Co., 80 N. Y., 108; Home Ins. Co. vs. B. W. Co., 
93 U. S., 546; Taylor vs. Merch. Fire Ins. Co., 7 How., Pr. (N. Y.), 
390; B. & S. Wagon Co. vs. A. F. & M. Ins. Co., 13 Ins. L. J., 367. 

In the same manner, the provision as to sixty days of grace after 
service of proofs of loss was also waived. Moreover, that provision 
manifestly applies only when there is other insurance, and a conse- 
quent adjustment is made. 

Wheeler, J., denied the motion with leave to offer further evidence 
and subsequently renew the same. 
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The defendant then proved: that no premium had ever been paid 
upon the policy; that on Friday, July 23d, the insurance company 
had mailed to the plaintiff and the Jennings Lumber Drying Com- 
pany notice that, unless the premium were paid on or before Satur- 
day, the policy would be canceled; that these notices were delivered 
to the plaintiff, who was secretary of the Jennings Company, on 
Saturday morning; that Saturday afternoon the insurance company 
wrote in its books that the policy was canceled, and mailed to 
the same persons notices to that effect, which notices were deliv- 
ered at 10 a. m., Monday, July 26th. The defendant also offered evi- 
dence tending to show a transfer of both the title and possession of 
the property from the Jennings Company to the Empire Drying 
Company. 

The plaintiff in rebuttal offerea evidence tending to prove that 
there had been no transfer of either the title or possession of the 
property, but merely an executory agreement to sell it to the Em- 
pire Drying Company; that the fire occurred about 2 Pp. m. on Mon- 
day; that on account of the character of the property it would have 
required two or three days to effect new insurance upon it; and 
that the president of the Jennings Lumber Drying Company was 
absent from the city when the first notice was delivered on Saturday, 
and did not see it until he received the second notice, Monday 
morning, a few hours before the fire. 


The defendant then renewed its motion for the direction of a ver- ~ 


dict against the plaintiff upon the further grounds that the insurance 
company had exercised its option and duly canceled the policy, and 
that the agreement with the Empire Drying Company amounted to 
a breach of the condition against alienation of the property. 

Plaintiff opposed on the following grounds :— 

I. As to whether the contract with the Empire Company was a 
sale or an agreement to sell, and whether there was a change in 
the possession of the property; the testimony being conflicting, are 
questions for the jury. 

II. The manuscript provision that the policy is payable to the 
plaintiff “as his mortgage-interest may appear,” is a waiver of the 
printed clause against a change of title without notice to the com- 
pany: Ramsey vs. Phoenix Ins. Co., 1 Fed. R., 396. 

Ill. As long as plaintiffs mortgage remained in force there 
could be no change in the title to the property. The word title 
means legal title. A chattel mortgagee, unlike a mortgagee of 
New York real estate, obtains the legal title to the mortgaged 
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property. Nothing is left with the mortgagor except a naked right 
of redemption. See Jones on Chattel Mortgages and cases cited. 
The transfer of such a right by the mortgagor is not a change in 
the title to the property. 

IV. As long as plaintiff retained an insurable interest, there was 
no breach of the condition against alienation: Hitchcock vs. N. W. 
Ins. Co., 26 N. Y., 68; Savage vs. Long Island Ins. Co., 43 How. Pr. 
(N. Y.), 462; Runney vs. Phoenix Ins Co., 1 Fed. R., 396; Planters’ 
Mut. Ins. Co. vs. Rowland, 16 Ins. Law Jour., 345, 349; Kyte vs. 
Commercial Union Ass’e Co., 16 Ins. Law Jour., 330. 

V. The policy was not canceled before the loss occurred. The 
plaintiff was entitled to reasonable notice of the cancellation. It 
must be admitted, that the policy would not authorize the defend- 
ant, if the building adjoining that of the insured should catch fire, 
to notify him forthwith that his policy was canceled. Were this 
the law, whenever a fire, such as devastated Chicago, Bostun, and 
Portland, raged in the vicinity of insured property, the insurance 
companies would easily escape all liability.. This cannot be the 
law. The word “notice” here, as elsewhere, means “reasonable 
notice;” that is, a notice giving the insured sufficient time to effect 
new insurance: Wood on Fire Insurance (2d Ed.), § 114; Home 
Ins. Co. vs. Peck, 65 Illinois, 111; McLean vs. Republic Fire Ins. 
Co., 3 Lansing (N. Y.), 421. Wilson vs. N. H. Fire Ins. Co., 16 Ins. 
Law Jour., 408, 409. The fact that no premium had been paid 
cannot change the construction of this clause. There is no other 
clause authorizing a cancellation for the non-payment of the 
premium. Whether the notice given to the plaintiff by the defend- 
ant was reasonable is under the circumstances of the case a mixed 
question of fact and law for the jury. 

VI. Nye & Co. were the insured under the policy, and it could 
not be canceled without notice to them. 

VII. The notice was defective because unaccompanied by pay- 
ment to the insured of the balance of premium for the unexpired 
term: Home Ins. Co. vs. Michigan, 5 Ins. Law Jour., 120. 

Wheeler, J., denied the defendant’s motion in oral opinion sub- 
stantially as follows:— 

By the terms of this policy the assured had the right to have it 
canceled at any time by paying the customary short rate; the in- 
surer had the right to cancel it at any time by returning a propor- 
tionate part of the premium paid, on giving notice. The insurance 
company couldn’t cancel it in their own mind, so as to put an end to 
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it, until they should give notice to the assured. That notice must 
be actually given; it is not like notice of dishonor of commercial 
paper and some other notices which are given when the notices are 
mailed; that is not the effect of it. They are to actually give this 
notice; that is, give it to the party who is entitled to notice. 

Now in this policy at this time it seems to me the parties entitled 
to notice were Mr. Chadbourne, the mortgagee, to whom the amount 
of his interest was payable, and the Jennings Lumber Drying Com- 
pany, which was in effect the mortgagor. They were both entitled 
to notice, and the policy couldn’t be canceled till they got notice; 
notice must be got to them. A notice that a policy will be canceled 
isn’t sufficient; that is orly a threat that lets them know; it is fair 
to let them know that it will be canceled at such a time, but that 
doesn’t cancel it; notice must be given that it is canceled in fact. 

The provision in the policy prescribes that it may be canceled on 
giving notice to those entitled to it; the notice must be actually 
had by them. Now these notices, if I remember the testimony 
aright, were received all together (that is, at the same time), by the 
persons who were entitled to receive them; one was mailed Friday 
toward night and the other Saturday toward night, that is, one for 
each of these persons entitled to it. The one mailed Friday was de- 
livered Saturday, and the one mailed Saturday was delivered Mon- 
day, except to Mr. Page, who perhaps wasn’t there to receive the 
Friday one. Mr. Chadbourne received the Friday one on Saturday, 
and the Saturday one on Monday, and according to the testimony, 
as I have got it in my mind, somewhere toward noon, between ten 
and eleven or between eleven and twelve. But somewhere toward 
noon Mr. Chadbourne and Mr. Page got this notice of the actual 
cancellation of the policy. The fire occurred at two o’clock the 
same day. He got notice along toward twelve o’clock, and about 
two o’clock the property insured by the policy was destroyed by fire. 
Now the question is whether that would cut off the policy so that it 
wouldn’t be effective to insure against that fire. If they have a 
right to terminate the risk instantly it would. If that is the law 
and that is the meaning of this, that instantly they can say to a 
party “this policy is canceled,” then it would. I have looked into 
the cases somewhat to see whether that is the law. I don’t think 
it is. It has been desided the other way, that they cannot termi- 
nate the risk instantly; they must actually notify the party, actually 
give notice to him, either go and tell him or send some one to tell 
him,~—if they take the risk of the mail they run the risk of its getting 
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there, it gets there when it does and when it does get there the 
party is notified. These registered letters finally got to Mr. Chad- 
bourne, finally got to Mr. Page, about eleven or twelve o’clock, or 
towards noon, on Monday, and the fire was at two. If the build- 
ing adjoining had been on fire, or a building up the block had been 
on fire when the notice got there, it wouldn’t do to say that the 
company could cancel the policy when the fire was in sight. The 
notice must be a reasonable one and one that is given before the 
danger begins to come. The question here on this motion is 
whether the court can say as matter uf law that the company 
having given notice that the policy is canceled before twelve 
o'clock, that didn’t end the insurance. I don’t feel warranted in 
saying that fhat is the law. I don’t feel warranted in saying that 
they can do that instantly without giving the party any oppor- 
tunity to make good what they take away from him, to make it 
good by insurance in some other way; I don’t quite think that is 
the law. I think that question must be submitted to the jury to 
say whether that was reasonable notice. So you may discuss that 
question to the jury. 

Then there is one other question, and that is the policy says in 
terms that it shall be terminated, become void, if there.is a change 
in the title or possession of the property. Now, this isn’t real 
estate, it is personal property; it doesn’t require any deed, it can 
be changed by parol; there must be a sale, there must be a bar- 
gain, there must be an effective change, before that would void the 
policy. 

As to the sale to Richardson & Crosby, the sale to them is not 
pleaded to avoid the policy. But I don’t think that makes any 
difference; the sale to them was conditional, it was transferred to 
them, and they were to have this property, provided they paid. 
That is according to the testimony of Mr. Page. Mr. Chad- 
bourne’s mortgage which he had on the property before was given 
up, and a new mortgage by Richardson & Crosby given with the 
consent of the Jennings Lumber Drying Company, which would 
make his mortgage gvod; and that is of importance to show what 
his mortgage-interest is, and nobody questions, as I understand, 
but what his mortgage was good, that is he had a valid lien on 
the property to the amount of $2,500; so that so far as the trans- 
fer to Richardson & Crosby is concerned, we have no trouble about 
that. 
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Then there is the transfer to the Empire Lumber Drying Com- 
pany; and that is not so clear. There is a question of fact to be 
submitted to the jury as to that. They proauce a contract in 
which it is recited that the property is sold, that the Empire Com- 
pany bought it; and further along it is recited that the papers are 
to go into the hands of somebody as a custodian or trustee, I have 
forgotten the man’s name now; but the papers are to go into his 
hands and they are to pay $500 for the use of it, and it may be 
purchased afterward and it may not. You can’t tell from the 
paper exactly how that is. But here is this recital that it is a pur- 
chase, and then here is the testimony of this witness Mr. Horack, 
the president of that company, who tells how they got it early in 
July, I think the 6th,—however, these papers are dated on the 23d 
or 24th; and then after the fire, which was on the 26th, they didn’t 
claim the property, they let it go; and the other company, the Jen- 
nings Lumber Drying Company, took the fragments, what was left, 
the ruins, the irons, and sold them. That looks as if there wasn’t 
any sale. 

Now I think it must be submitted to the jury to say whether 
there was a real transfer of the interest or title of this Jennings 
Lumber Drying Company to the Empire Drying Company; and if 
there was, within the meaning of this policy—and about that I am 
not instructing the jury now—I am only saying it is a question—if 
there was, why that would avoid the policy. I shall explain more 
fully as to what would avoid the policy when the case goes to the 
jury. That is a question you may discuss to the jury. 

Mr. McCutchen:—I want to call your honor’s attention to what I 
think is an error, and that is your honor’s suggestion on this con- 
tract with the Empire Company by providing that certain payments 
should go into the hands of Mr. Schenck as a trustee, indicates 
possibly that there was not yet a sale or only an attempted sale. 
Your honor is mistaken in this respect; what was to go into’ 
Schenck’s hands as trustee was not the property; it was simply the 
chattel mortgage and the notes which the Empire Company within 
a period of time were at liberty to buy; not the contractor the 
property, but simply that. 

The Court:—Very well; the paper itself will show. You will be 
at liberty to call that to the minds of the jury. The jury under- 
stand now that I am not undertaking to state the case to them. 

Defendant’s counsel excepts to the refusal of the court to direct 
a verdict for the defendant. 
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Mr. Murray thereupon summed up the case on behalf of the 
defendant; Mr. Foster on behalf of the plaintiff. 
The court then charged the jury as follows:— 


Wueeter, J. (charge of the court). 

There are two questions, gentlemen. to be submitted to you, the 
decision of which by you will decide this case; one is as to whether 
under the terms of the policy the title or possession of the property 
was changed; and the other is whether a reasonable time had 
elapsed after giving notice of cancellation to avoid the policy. 

Now as to the first one, this policy was so indorsed by the com- 
pany, by the agents of the company, that it really became a pclicy 
of insurance to the Jennings Lumber Drying Company as mortga- 
gors of this property, personal property, the loss payable to Mr. 
Chadbourne as mortgagee. He got his mortgage from Richardson 
& Crosby, but that was done with the consent and knowledge of the 
Jennings Lumber Drying Company, so that his mortgage was good; 
the insurance is payable to him “as his mortgage-interest may ap- 
pear.” How on the testimony, undisputed, his mortgage appears to 
be $2,500, ail good. Now, the insurance was for this Jennings 
Lumber Compiny; his mortgage was from Richardson & Crosby; 
that doesn’t make any difference; they let Richardson & Crosby 
have it to mortgage; they understood it was to be mortgaged to 
replace their prior mortgage; still Richardson & Crosby were to 
have the property if they paid furtker for it, and they didn’t pay for 
it; that is the testimony of Mr. Page; he says Mr. Chadbourne had a 
mortgage of $2,500, and they had a right to give him this mort- 
gage. 

So in effect this Lumber Company was the mortgagor and Mr 
Chadbourne was the mortgagee, and the policy was good to the 
Lumber Company as mortgagor and good to Mr. Chadbourne for his 
interest as mortgagee. That is all plain enough. 

Now, there was a provision printed in the policy that if the title 
should be changed—and it is made the same for real estate that it 
is for personal estate—the effect of it is that if the title or posses- 
sion shall be changed that shall avoid the policy. The reason of 
that is that if the title is changed these folks that are insured won't 
own it; they will have the policy on property that they don’t own, 
and there would be a temptation to have it burned; they would 
have a chance to get the insurance and they wouldn’t risk any- 
thing. Therefore that clause is put commonly in policies. 
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Now, a mortgage or lease of personal property doesn’t change the 

title within the meaning of this clause. It is in evidence that they 
leased this to the Empire Drying Company; there is some evidence 
tending to show that. Now, that wouldn’t avoid it; if they took pos- 
session of the property under their lease that wouldn’t change the 
possession, that wouldn’t avoid it; but if the property was sold by 
a bill of sale to the Empire Company that would end the pol- 
icy. 
' Now there is the question: Was this property sold to the Empire 
Drying Company or only leased to them? There is one question 
for you, and if you find it was sold and the title gone from the 
Jennings Lumber Drying Company, then return a verict for the 
defendant; if not, the plaintiff is to prevail as to this part of the 
case 

Now, on that you have this contract which was read to you, which 
recites that the Empire Company has purchased this property. 
Now, Mr. Page says that meant provisionally—purchased it if the 
purchase was carried through,—and he says the paper goes on 
further (and it was read and does appear to go on further) to say 
that the property is leased; that is, they were to have the use of it 
for $500. Now, here is Mr. Horack, who says they bought it; you 
have seen both these witnesses on the stand and you have heard 
this paper read, and you have heard the testimony as to what was 
done after the fire, about who claimed the property, the remnants 
after the fire. 

Now, take it all together, what do you think about that? Do you 
think the property was sold or not; that is, sold so as to transfer the 
title, or was it only provisional, to be a sale if something was done? 
If that is all there was to it, then the plaintiff is well enough as to 
that part of the case; if it was a sale so that the Jennings Lumber 
Drying Company had ceased to have an interest in the property and 
control of it, then that ends the policy and you must return a verdict 
for the defendant Now that I leave to you. 

I am asked to say to you that the burden is upon the plaintiff to 
show that. It is on the plaintiff to show this: that the assured had 
an interest in the property, an insurable interest. So it is on the 
plaintiff to show that the Jennings Lumber Drying Company had an 
interest in the property at the time of the fire as owners; that, though 
somebody else had a lease of it, they had ownership. Now if the 
plaintiff has shown you on this proof that the Jennings Lumber 
Drying Company still had an interest as owners in the property, 
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then your verdict should be for the plaintiff as to that part of the 
case; otherwise for the defendant. 

Now, there is one other question and one only, and that is whether 
this policy was terminated by being canceled. You must remember 
that the payment of this premium has nothing in particular to do 
with that. They didn’t have a right by the terms of the policy to 
cancel it because the premium wasn’t paid; that is not it. They had 
a right to cancel it any time when they were a mind to, whether the 
premium was paid or not. They weren’t obliged to deliver the pol- 
icy till the premium was paid; they could have said “ We won't let 
you have the policy until you pay the money,” but they trusted 
them for the premium, they let it go on credit, and they have their 
debt against the one they let it go to for $25 that wasn’t paid. 
They had a right to cancel it because it wasn’t paid; that was 
reason enough for them, because any reason was reason enough. 
Now, they were fair about it; they sent these notices to Mr. Chad- 
bourne and to the Jennings Lumber Drying Company that if the pre- 
mium wasn’t paid they would cancel it. That didn’t cancel it; it 
didn’t cancel it then, nor it didn’t cancel it when the time came, be- 
cause they could change their mind and give them a little more time, 
or do anything they saw fit about it. When the time came they 
gave their notice; they gave notice that they had canceled it. These 
notices that were going to cancel it were delivered on Saturday, the 
24th day of July, delivered to Mr. Chadbourne on Saturday. They 
said “ We ure going to cancel this policy unless the premium was 
paid.” You remember what Mr. Page said; in the first place he 
said he wasn’t in the city on Saturday, and then he said he remem- 
bered, come to see the paper, that he was just about going into the 
country and went so early he didn’t get to these notices on Satur- 
day. On Saturday later in the day they mailed notices that the pol- 
icy was canceled. The mail-carrier says, and I have had his testi- 
mony read to me by the stenographer, that he delivered those to 
Mr. Chadbourne before 10 o’clock Monday morning; he started out 
about a quarter to 10 or 9:40, or somewhere along there, and got 
back about 10:15, and he delivered them about 10 to Mr. Chad- 
bourne, and he signed these receipts. I think that was notice 
enough, because I believe Mr. Chadbourne was an officer in the 
Jennings Lumber Drying Company, secretary or something; so that 
would be wellenough. Then Mr. Chadbourne was the mortgagee; 
so that is well enough. So that, although Mr. Page didn’t get this 
notice until toward noon, I now say tc you that the company and 
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Mr. Chadbourne both had notice by about 10 o’clock, on the evi- 
dence. Now then, this policy would expire on that cancellation 
within a reasonable time after; not immediately, not at once, but 
within a reasonable time to replace it; they couldn’t cut it square off 
and leave him without any insurance in an instant, let what would 
happen; that wouldn’t do; it would stand good for a reasonable time 
to replace it, to put himself in as good position as both parties ex- 
pected he was in before that time. 

The fire occurred that same day. Mr. Page in the first place said 
it occurred at noon; that is he says at noon the property was 
burned. Afterward he said it was consumed at two o'clock. The 
general current of the testimony after that was that the fire oc- 
curred about two o’clock that day. Imention this to youso that you 
will have this whole matter before you. When a reasonable time 
after Mr. Chadbourne had got these notices at 10 o’clock had ex- 
pired, the policy was at an end. If that reasonable time had run 
out before the fire then your verdict should be for the defendant; 
if not, for the plaintiff. Now I leave to you to say how long a time 
would be reasonable after they got the notice to have that policy 
run out. They couldn’t do it instantly; if they could, they could 
do it when there was a fire in the next block, and when there was 
any danger approaching and they saw fires coming, they could can- 
cel it; that wouldn’t do; that is not it; it is a reasonable time, and 
what is reasonable is the question for the jury. I leave it to you 
to say whether a reasonable time had elapsed so that the policy 
was ended before the fire. If so, return a verdict for the defend- 
ant. Or if the title to the mortgage had been changed, return a 
verdict for the defendant. But if you fail on either of these points 
to find for the defendant then return a verdict for the plaintiff. 

As to expiration of the policy by cancellation the burden of proof 
is on the defendant to show that the policy had expired by can- 
cellation before the fire. So if you are even on that you should 
find for the plaintiff. If you find for the plaintiff it is $2,500, the 
amount of this policy, and interest from the time when, by the terms 
of the policy, it would be payable; there has been no computation 
furnished. 

Mr. Foster:—That would be from the fire ? 

Mr. Murray:—No, it would be sixty days after the proofs of loss 
were filed. 

The Court:—The interest would begin from sixty days after the 
fire. They couldn’t make proof of the fire before the fire occurred. 
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The making of the proofs of loss was waived. That is, when the 
plaintiff went to the company and wanted papers to prove loss they 
said “We didn’t insure you;” in effect they said, “there is no loss 
we are responsible for; we won’t furnish you anything; take your 
own course.” That waived the proof of loss. But the insurance 
wouldn’t be due till sixty days after that; they would still have 
sixty days in which to pay. Youcan reckon that up. If you find 
for the plaintiff, reckon the interest on $2,500 after sixty days from 
that time. 

Mr. Foster:--I ask your Honor to charge to jury that the law 
does not take account of the fractions of the day; therefore in no 
possible event could the notice be good till the end of the day in 
which the notice was received. 

The Court:—I will leave that as I have stated it. 

(Plaintiff excepts.) 

Mr. Foster:—I ask your honor to charge the jury that if that 
contract with the Drying Company was an agreement to sell it does 
not cut off any rights on the part of the insured; it must have 
been a sale. 

The Court:—I have substantially told them that. 

(At 10:50 a. m. the jury retired, and at 11:20 returned to the 
court room and rendered a verdict for the plaintiff in the sum of 
$2,500, with $107.53 interest.) 

On June 17th, 1887, motion was made by defendants for a new 
trial on the minutes of the trial judge. Luke A. Lyckwood and 
W. D. Murray argued for the motion; Roger Foster opposed. The 
following decision was rendered by the court:— 


WHEELER, J. 

This action is brought upon a policy of fire insurance. It was 
originally procured by Nye & Co. on credit of the premium, and 
made payable to the Jennings Lumber Drying Company, mortga- 
gees. This company became the owners of the property, and the 
policy was confirmed to them, and made payable to the plaintiff as 
mortgagee. It contained a clause providing that it might be ter- 
minated at any time on giving notice to that effect, and that on 
surrender of the policy the defendant should refund any premium 
that might have been paid, reserving pro-rata rates when termi- 
nated by the defendant. 

On Friday the defendant issued a notice to the Jennings Lumber 
Drying Company that the premium remained unpaid, and that if it 
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was not paid on or before the next day the policy would be can- 
celed, and sent the notice to that company, and a duplicate of it to 
the plaintiff, both of whom received it on the next day, at about 
ten o’clock. The premium was not paid by any one, and on that 
next day the defendant sent another notice to that company, and a 
duplicate to the plaintiff, that the policy was canceled, and demand- 
ing a return of the policy and payment of the earned premium. 
These notices were received by that company and the plaintiff on 
the next Monday, at about ten o’clock in the forenoon, and the 
property was destroyed by fire between noon and two o’clock of the 
same day. 

The defendant resisted recovery on the ground, among others, 
that the policy was canceled, and notice given, before the loss. 
The court charged the jury on this subject, in substance, that the 
policy would continue in force until notice was given that it was 
canceled, and for a reasonable time thereafter for procuring other 
insurance to replace it. The jury returned a verdict for the plaint- 
iff, and the defendant moved for a new trial because of this direc- 
tion to the jury. 

In Wood on Fire Insurance, sec. 107, it is laid down that “The 
insurer cannot be permitted to cancel a policy instanter, except in 
case of fraud on the part of the assured or acts or omissions that 
amount to fraud on his part; but must give the assured a reasona- 
ble opportunity to secure protection by insurance elsewhere.” 
None of the cases cited by counsel for the defendant involved the 
precise point, and they are nut really in conflict with this proposi- 
tion: Stone vs. Franklin Ins. Co., N. Y. Court of Appeals, May, 1887; 
Van Valkenburgh vs. Lenox Fire Ins. Co., 50 N. Y., 465; Bergson 
vs. Builders’s Ins. Co., 38 Cal., 541; International Life Ins. Co. vs. 
Franklin Fire Ins. Co., 66 N. ¥., 119; Autna Ins. Co. vs. Maguire, 
51 Ill, 531; Grace vs. American Central Ins. Co., 16 Blatchf., 433. 

The plaintiff in this case was not guilty of any fraud, or of any 
act or omission amounting to fraud, or tending in that direction. 
Neither he nor the Jennings Lumber Drying Company were under 
any obligation te pay the premium. The defendant had accepted 
the undertaking of Nye & Co. to pay the premium, and delivered 
the policy as if the premium had actually been paid, instead of 
withholding it until the premium should actually be paid; and the 
policy came to the Jennings Lumber Drying Company and the 
plaintiff as a valid policy, paid for. Nye & Co. on whom the obli- 
gation to pay for the policy rested, were not notified that the pol- 
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icy would be canceled if the premium was not paid; and the Jen- 
nings Lumber Drying Company and the plaintiff were not notified 
that Nye & Co. had not been so notified, and would not know that 
that the premium had not been paid by Nye & Co.,until they re- 
ceived notice that the defendant had canceled the policy. 

They are therefore not only not shown to have been yuilty of any 
fraud, but of any default even. The defendant could unquestionably 
cancel the policy in the manner prescribed in it for the default of 
Nye & Co., or for any other cause, or without any cause, but had no 
claim upon any one else for the premium, and could not enforce 
payment from any one else, except by threatening to cancel the pol- 
icy if payment should not be made. This part of the defendant's 
case rested therefore upon the right of the defendant to cancel the 
policy instantly, so as to terminate all liabllity upon it at that mo- 
ment, which, according to this proposition, did not exist. 

The defendant urges further in support of the motion that the 
question of reasonable notice should have been determined by the 
court and not submitted to the jury. This would probably be true 
if there were no question about the facts; but evidence was intro- 
dnced tending to show that this property was of such a nature that 
insurance companies would not take a risk upon it without a survey, 
which could not have been had and insurance effected, after the first 
notice was given even, before the fire; and on the other side it was 
claimed that by the known usages of such business it could have 
been done in a very short time. On this there was a question of fact 
to be submitted to the jury as to how long it would take to effect an 
insurance, if any time was to be allowed for that purpose. 

It is further to be noticed that by the terms of this policy it would 
be terminated on giving notice to that effect; but the premium was 
to be refunded only on surrender of the policy. These notices were 
sent by mail and the plaintiff and the Jennings Lumber Drying 
Company had no opportunity to surrender the policy and have an 
adjustment of the premium without seeking out the defendant for 
that purpose. No premium had been actually paid; but the defend- 
ant had the obligations of others for it, which had been accepted in 
lieu of it. 

The right to cancel depends on pursuing very strictly the course 
prescribed, which includes the refunding of the premium, without 
requiring anything from the assured. This is shown by the cases 
cited by the defendant’s counsel before referred to. If the note of 
the assured is taken for the premium, it must be refunded the same 





1887.] Chadbourne vs. German-American Ins. Co. 913 


as if money had been paid in order to terminate the risk: Wood on 
Fire Ins., sec. 106. The defendant did not surrender the obligation 
of Nye & Co., held for the premium, either to Nye & Co. or to the 
Jennings Lumber-Drying Co., or the plaintiff; but holds it still. On 
principle, it would seem that a surrender of that was a part of what 
was required to be done to effect a termination of the risk. If so, 
the plaintiff was entitled to a direction of the verdict in his favor as 
to that part of the case, and the defendant was not wronged by hay- 
ing it submitted to the jury. Motion denied. 


Vi XVI 55, 
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UNITED SYATES SUPREME COURT. 


In Error to the Curcuit Court of the United States for the District of 
Massachusetts. 


PHGENIX MUTUAL LIFE INS. CO. 


Us. 


RADDIN, Sp. Apm’r, Erc.* 


The application contained among others the following question: ‘‘ Has any 
application been made to this or any other company for assurance on the 
life of the party? If so, with what result? What amounts are now as- 
sured on the life of the party and in what companies? If already insured 
in this company, state the number of ,policy ?” The answer was, ‘‘ $10,000, 
Equitable Life Assurance Society.” The insured had applied for insurance 
elsewhere and had been refused. 

“ * e . . co 

Held, That the failure to state this fact was not a fraudulent suppression of 
facts or misstatement, even though intentional. The response was an 
answer to only one of the four questions and the company should 
have required answers to the others if it desired them. 

The application provided that if the insured so far changed his subsequent 
habits as to make ‘the risk more than ordinarily hazardous, the contract 
should be void. 

Held, That acceptance of a premium after notice of such change was a waiver 
of forfeiture. 

The declaration stated the consideration to be a certain sum and the payment 
of a certain annual premium, while the policy showed the representations 
in the application to be also a part of the consideration. 

Held, That there was no variance. 


M. F. Dickinson, Jr., for Plaintiff in Error. 


R. M. Morse, Jr., and Wm. M. Ricwarpson, for Defendant in Er- 
ror. 


* Decision rendered, January 31, 1887. 
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Gray, J. 

This was an action brought by Sewell Raddin, and prosecuted by 
his administrator, upon a policy of life insurance dated April 25th, 
1872, the material parts of which were as follows: “This policy of 
assurance witnesseth that the Phoenix Mutual Life Insurance Com- 
pany of Hartford, Conn., in consideration of the representations 
made to them in the application for this policy, and of the sum of 
one hundred and fifty-two dollars and ten cents to them duly paid 
by Sewell Raddin, father, and of the semi-annual payment of a like 
amount on or before the twenty-fifth day of April and October in 
every year during the continuance of this policy, do assure the life 
of Charles E. Raddin, of Lynn, in the county of Essex, State of 
Massachusetts, in the amount bf ten thousand dollars, for the term 
of his natural life. This policy is issued and accepted by the as- 
sured upon the following express conditions and agreements,” 
namely, among others, that “if any of the declarations or state- 
ments made in the application for this policy, upon the faith of which 
this policy is issued, shall be found in any respect untrue, this policy 
shall be null and void.” The application was signed by Sewell 
Raddin, both for his son and for himself, and contained twenty-nine 
printed “ questions to be answered by the person whose life is pro- 
posed to be insured, and which form the basis of the contract,” 
three of which, with the written answers tothem, and the concluding 
paragraph of the application were as follows :— 

(10) Is the party addicted to the habitual use of spirituous liquors or 
opium? No. 

(28) Has any application been made to this or any other company for as- 
surance on the life of the party? If so, with what result? What amounts 
are now assured on the life of the party, and in what companies? If al- 
ready assured in this company, state the No. of policy. $10,000, Equitable 
Life Assurance Society. 

(29) Is the party and the applicant aware that any untrue or fraudulent 
answers to the above queries, or any suppression of facts in regard to the 
health, habits, or circumstances of the party to be assured, will vitiate the 
policy, and forfeit all payments thereon? Yes. 

It is hereby declared that the above are fair and true answers to the forego- 
ing questions, and it is acknowledged and agreed by the undersigned that 
this application shall form the basis of the contract for insurance, which con- 
tract shall be completed only by delivery of policy, and that any untrue or 
fraudulent answers, any suppression of facts, or should the applicant become 
as to habits, so far different from condition now represented to be in as to 
make the risk more than ordinarily hazardous, or neglect to pay the premium 
on or before the day,it becomes due, shall and will render the policy null and 
void, and forfeit all payments made thereon. 
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It was admitted at the trial that all premiums were paid as they 
fell due; that Charles E. Raddin died July 18, 1881; and that at 
the date of this policy he had an endowment policy in the Equitable 
Life Insurance Society for $10,000, which was afterwards paid to 
him. 

One of the defenses relied on at the trial was that the answer to 
question twenty-eight in the application was untrue, and that there 
was a fraudulent suppression of facts material to the insurance, be- 
cause the plaintiff, by his answer to that question, “$10,000, Equita- 
ble Life Assurance Society,” intended to have the defendant 
understand that the only application which had been made to any 
other company for assurance upon the life of his son was one made 
tothe Equitable Life Assurance Society, upon which that society 
had issued a policy of $10,000, whereas in fact the plaintiff, within 
three weeks before the application for the policy in suit, had made 
applications to that society, and to the New York Life Insurance 
Company, for additional insurance upon the son’s life, each of which 
had been declined. The defendant offered to prove that the two 
other applications were made and declined as alleged, and that the 
facts as to the making and the rejection of both those applications 
were known to the plaintiff, and intentionaily concealed by him at 
the time of his application to the defendant; and upon these offers 
of proof asked the court to rule—First, that the answer to question 
twenty-eight was untrue, and therefore no recovery could be had on 
this policy; second, that there was a suppression of facts by the 
plaintiff, and therefore he could not recover; and, third, “that the 
answer to question twenty-eight must be construed to be an answer 
to all the clauses of that question, and as such was misleading, and 
amounted to a concealment of facts which the defendant was en- 
titled to know, and the plaintiff was bound to communicate.” But 
the court excluded all the evidence so offered, declined to give any 
of the rulings asked for, and ruled “ that, if the answer to one of 
the interrogatories of question twenty-eight was true, there would 
be no breach of the warranty; that the failure to answer the other 
interrogatories of question twenty-eight was no breach of the con- 
tract; and, that, if the campany took the defective application, it 
would be a waiver on their part of the answers to the other inter- 
rogatories of that question.” The jury having returned a verdict 
for the plaintiff in the full amount of the policy, the defendant’s ex- 
ceptions to the refusal to rule as requested, and to the rulings 
aforesaid, present the principal question in the case. 
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The rules of law which govern the decision of this question are 
well settled, and the only difficulty is in applying those rules to the 
facts before us. Answers to questions propounded by the insurers 
in an application for insurance, unless they are clearly shown by the 
form of the contract to have been intended by both parties to be 
warranties, to be strictly and literally complied with, are to be con- 
strued as representations, as to which substantial truth in every- 
thing material to the risk is all that is required of the applicant : 
Moulor vs. American Ins. Co., 111 U.S., 335; s. ¢., 4 Sup. Ct. Rep., 
466; Campbell vs. New England Ins. Co., 98 Mass., 381; Thomson 
vs. Weems, 9 App. Cas., 671. 

The misrepresentation or concealment by the assured of any ma- 
terial fact entitles the insurers to avoid the policy. But the parties 
may by their contract make material a fact that would otherwise be 
immaterial, or make immaterial a fact that would otherwise be mate- 
rial. Whether there is other insurance on the same subject, and 
whether such insurance has been applied for and refused, are mate- 
rial facts, at least when statements regarding them are required by 
the insurers as part of the basis of the contract: Carpenter vs. 
Providence-Washington Ins. Co., 16 Pet., 495; Jeffries vs. Life Ins. 
Co., 22 Wall., 47; Anderson vs. Fitzgerald, 4 H. L. Cas., 484; Mac- 
donald vs. Law Union Ins. Co., L. R., 9 Q. B., 328; Edington vs. 
Etna Life Ins. Co., 77 N. Y., 564; s.¢., 100 N. Y., 536, and 3 N. E. 
Rep., 315. 

Where an answer of the applicant to a direct question of the mn- 
surers purports to be a complete answer to the question, any sub- 
stantial misstatement or omission in the answer avoids a policy is- 
sued on the faith of the application : Cazenove vs. British Equitable 
Assurance Co., 29 Law J. C. P. (N. S.), 160, affirming s. c., 6 C. B. 
({E. S ), 437. But where upon the face of the application, a question 
appears to be not answered at all, or to be imperfectly answered, 
and the insurers issue a policy without further inquiry, they waive 
the want or imperfection in the answer, and render the omission to 
answer more fully immaterial : Connecticut Ins. Co. vs. Luchs, 108 
U. S., 498; s. ¢., 2 Sup. Ct. Rep., 949; Hall vs. People’s Ins. Co., & 
Gray, 185; Lorillard Ins. Co. vs. McCulloch, 21 Ohio St., 176; Amer- 
ican Ins. Co. vs. Mahone, 56 Miss., 180; Carson vs. Jersey City Ins. 
Co., 43 N. J. Law, 300; 8. ¢., 44 N. J. Law, 210; Lebanon Ins. Co. vs. 
Kepler, 106 Pa. St., 28. 

The distinction between an answer apparently complete, but in 
fact incomplete, and therefore untrue, and an answer manifestly in- 
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complete, and as such accepted by the insurers, may be illustrated 
by two cases of fire insurance, which are governed by the same rules 
in this respect as cases of life insurance. If one applying for insur- 
ance upon a building against fire is asked whether the property is 
incumbered, and for what amount, and in his answer discloses one 
mortgage, when in fact there are two, the policy issued thereon is 
avoided : Towne vs. Fitchburg Ins. Co., 7 Allen, 51. But if to the 
same question he merely answers that the property is incumbered, 
without stating the amount of incumbrances, the issue of the policy 
without further inquiry is a waiver of the omission to state the 
amount : Nichols vs. Fayette Ins. Co., 1 Allen, 63. 

In the contract before us the answers in the application are no- 
where called warranties, or made part of the contract. In the policy 
those answers and the concluding paragraph of the application are 
referred to only as “ the declarations or statements upon the faith of 
which this policy is issued;” and in the concluding paragraph of 
the application the answers are declared to be “fair and true an- 
swers to the foregoing questions,” and to ‘form the basis of the 
contract for insurance.” They must therefore be considered, not as 
warranties which are part of the contract, but as representations 
collateral to the contract, and on which it is based. 

The twenty-eighth printed question in the application consists of 
four successive interrogatories, as follows: “Has any application 
been made to this or any other company for assurance on the life of 

he party? If so, with what result? What amounts are now as- 
sured on the life of the party, and in what companies? If already 
assured in this company, state the No. of policy.” The only answer 
written opposite this question is “$10,000, Equitable Life Assurance 
Society.” The question being printed in very small type, the answer 
is written in a single line midway of the opposite space, evidently in 
order to prevent the ends of the letters from extending above or be- 
low that space; and its position with regard to that space, and to the 
several interrogatories combined in the question, does not appear to 
us to have any bearing upon the construction and effect of the an- 
gswer. But the four interrogatories grouped together in one question, 
and all relating to the subject of other insurance, would naturally 
be understood as all tending to one object,—the ascertaining of the 
amount of such insurance. The answer in its form is responsive, not 
to the first and second interrogatories, but to the third interrogatory 
only, and fully and truly answers that interrogatory by stating the 
existing amount of prior insurance, and in what company, and thus 
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renders the fourth interrogatory irrelevant. If the insurers, after 
being thus truly and fully informed of the amount and the place of 
prior insurance, considered it material to know whether any unsuc- 
cessful applications had been made for additional insurance, they 
should either have repeated the first two interrogatories, or have 
put further questions. The legal effect of issuing a policy upon the 
answer as it stood was to waive their right of requiring further an- 
swers as to the particulars mentioned in the twenty-eighth question, 
to determine that it was immaterial, for the purposes of their con- 
tract, whether any unsuccessful applications had been made, and to 
estop them to set up the omission to disclose such applications as a 
ground for avoiding the policy. The insurers, having thus conclu- 
sively elected to treat that omission as immaterial, could not after- 
wards make it material by proving that it was intentional. 

The case of London Assur. vs. Mansel (11 Ch. Div., 363), on which 
the insurers relied at the argument, did not arise on a question in- 
cluding several interrogatories as to whether another application had 
been made, and with what result, and the amount of existing insur- 
ance, and in what company. But the application or proposal con- 
tained two separate questions,—the first whether a proposal hed 
been made at any other office, and, if so, where; the second whether 
it was accepted at the ordinary premium, or at an increased pre- 
mium, or declined; and contained no third question or interrogatory 
as to the amount of existing insurance, and in what company. The 
single answer to both questions was, “ Insured now in two offices 
for £16,000, at ordinary rates. Policies effected last year.” There 
being no specific interrogatory as to the amount of existing insur- 
ance, that answer could apply only to the question whether a pro- 
posal had been made, or to the question whether it had been ac- 
cepted, and at what rates, or declined; and as applied to either of 
those questions it was in fact, but not upon its face, incomplete, and 
therefore untrue. As applied to the first question, it disclosed only 
some, and not all, of the proposals which had in fact been made; 
and, as applied to the second question, it disclosed only the pro- 
posals which had been accepted, and not those which had been de- 
clined, though the question distinctly embraced both. That case is 
thus clearly distinguished in its facts from the case at bar. So much 
of the remarks of Sir George Jessel, M. R., in delivering judgment, 
as implies that an insurance company is not bound to look with the 
greatest attention at the answers of an applicant to the great number 
of questions framed by the company or its agents, and that the in- 
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tentional omission of the insured to answer a question put to him is 
a concealment which will avoid a policy issued without further in- 
quiry, can hardly be reconciled with the uniform current of Ameri- 
can decisions. For these reasons, our conclusion upon this branch 
of the case is that there was no error of which the company had a 
right to complain, either in the refusals to rule, or in the rulings 
made. ; 

Another defense relied on at the trial was that after the issue of 
the policy, Charles E. Raddin became, as to habits of using spirit- 
uous liquors, so far different from the condition he was represented 
to be in at the time of the application as to make the risk more than 
ordinarily hazardous, and thus to render the policy null and void. 
The bill of exceptions, after showing that in support of this defense 
the defendant introduced evidence, which it is now unnecessary to 
state, because the exception to its admission was abandoned at the 
argument, contains this statement: “In rebuttal of the foregoing de- 
fense of change of habits on the part of the assured after the issu- 
ing of the policy, the plaintiff not only denied the fact, but offered 
evidence tending to show that the defendant was informed of such 
change in habits prior to its receipt of the last premium, and that it 
gave no notice to Sewell Raddin of its intention to cancel the policy. 
Evidence to the contrary was introduced by the defendant, and the 
questions of change of habits, knowledge thereof by the company, 
notice to Sewell Raddin, receipt of premium after knowledge, and 
waiver, were all submitted to the jury.” 

The whole charge to the jury is made part of the bill of excep- 
tions, in accordance with a practice which this court for more than 
half a century has emphatically condemned, and has by repeated 
decisions, as well as by express rule, constantly endeavored to sup- 
press. As long ago as 1822, Mr. Justice Story, speaking for the whole 
court, said: ‘The charge is spread in extenso upon the record, a 
practice which is unnecessary and inconvenient, and may give rise 
to minute criticisms and observations upon points incidentally intro- 
duced, for purposes of argument or illustration, and by no means 
essential to the merits of the case:” Evans vs. Eaton, 7 Wheat., 
356, 426,427. Opinions to the same effect have been delivered in 
many later cases: Carver vs. Jackson, 4 Pet., 1, 80, 81; Ex parte 
Crane, 5 Pet., 190; Conard vs. Pacific Ins. Co., 6 Pet., 262, 280; 
Magniac vs. Thompson, 7 Pet., 348, 390; Gregg vs. Sayre, 8 Pet.. 
244, 251; Stimpson vs. West Chester R. Co., 3 How., 553; Zeller vs. 
Eckert, 4 How., 289, 297; U.S. vs. Rindskopf, 105 U. S., 418. And 
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in 1832 this court adopted a rule which, with slight verbal changes, 
has ever since remained in force, by which it was ordered, not only 
that the judges of the circuit and district courts should not allow 
any bill of exceptions containing the charge of the court at large to 
the jury in trials at common law, upon any ground of exception to 
the whole of such charge, but also, “that the party excepting be re- 
quired to state distinctly the several matters of law in such charge to 
which he excepts; and that such matters of law, and those only, be 
inserted in the bill of exceptions, and allowed by the court:” Rule 
38 of 1832, 6 Pet., 4, and 1 How., 34; Rule 4 of 1858 and 1884, 21 
How, 6; 108 U. S., 574, and 3 Sup. Ct. Rep., 5. | 

The disregard of this rule has caused the principal embarrass- 
ment in dealing with the question now under consideration. 

The substance of the instructions to the jury on this part of the 
case was as follows: The judge directed the jury that if they should 
find that the assured was addicted to the habitual use of spirituous 
liquors at the date of the policy, or his habits afterwards changed in 
this respect so as to make the risk more than ordinarily hazardous, 
they would consider whether there had been a waiver on the part of 
the insurance company. The judge then told the jury that the 
plaintiff not only claimed that any misrepesentation as to the habits of 
the assured, or failure to inform the company of a change in those 
habits, had been waived by the company by accepting payment of a 
premium on or about April 25, 1881, after it had knowledge of the 
habits of{the assured, or of the change in those habits, but further 
claimed that mere silence of the company, after knowledge of such 
change in habits, was a waiver of the violation of the provision of 
the policy; and the judge did charge the jury upon both the sup- 
posed grounds of waiver, instructing them that if the defendant had 
knowledge of the change in the habits of the assured before receiv- 
ing the premium of April 25, 1881, the acceptance of that premium 
would be a waiver, which would estop the company to set up that 
the policy was forfeited for a breach of that provision; and further 
instructing them that if the company, having knowledge of the 
change in the habits of the assured, did not give notice to the plaint- 
iff of that change, and he was prejudiced in any way by the failure 
of the company to give such a notice, and by reason of this silence 
of the company did any act, or omitted to do any act, which preju- 
diced him, there was a like waiver and estoppel on the part of 
company. 
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The bill of exceptions, after setting out the charge of the court, 
proceeds as follows: “Toso much of the foregoing instructions as 
related to notice and waiver the defendant excepted, and asked the 
court to instruct the jury (1) that no notice of the cancellation of 
the policy or termination of the risk was necessary, if the jury find 
the fact to be that the habits of the assured had so far changed from 
_ the condition represented to be in as to make the risk more than 

ordinarily hazardous; (2) that even if any notice were necessary at 
all, under any circumstances, until the company had completed its 
investigations, if the company acted in good faith and with reason- 
able dispatch, they were not bound to give the notice; also that the 
receipt of the last premium, April 25, 1881, pending such investiga- 
tions, would not amount to a waiver, especially if a much larger sum 
was tendered back when full knowledge was had by the company. 
The court refused these requests, and the defendant excepted 
thereto.” 

But the bill of exceptions does not state what the investigations 
and the tender were which are mentioned in the second request for 
instructions, or at what time or for what purpose either was made; 
nor does it show that any evidence had been introduced of preju- 
dice to the plaintiff in consequence of the defendant’s silence, or any 
other evidence upon the question of waiver, except that already 
mentioned, namely, that “the plaintiff offered evidence tending to 
show that the defendant was informed of such change in habits 
prior to its receipt of the last premium, and that it gave no notice to 
Sewell Raddin of its intention to cancel the policy,” and that, ‘‘ evi- 
dence to the contrary was introduced by the defendant.” It does 
not, therefore, appear that the instructions requested, or the instruc- 
tions given, except so far as they related to the effect of accepting 
payment of the last premium with previous knowledge of the habits 
of the assured, had any application to the case on trial. Except as 
just mentioned, the bill of exceptions is in the same condition as that 
of which Mr. Justice Miller, delivering a former judgment of this 
court, said: ‘“ There is in no part of this bill of exceptions any state- 
ment of the evidence. There is no statement that any evidence was 
offered, or that any was objected to. With the exception of the 
reference to it in the charge of the court, there is nothing to show 
what was proved, or what any of the evidence tended to prove. 
The prayers for instruction, therefore, may have been hypothetical, 
and wholly unwarranted by any testimony before the jury:” Worth- 
ington vs. Mason, 101 U. S., 149, 151. 
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It follows that the only question upon the instructions of the court 
to the jury which is open to the defendant on this bill of exceptions 
is whether, if insurers accept payment of a premium after they 
know that there has been a breach of a condition of the policy, 
their acceptance of the premium is a waiver of the right to avoid the 
policy for that breach. Upon principle and authority, there can be 
no doubt that it is. To hold otherwise would be to maintain that 
the contract of insurance requires good faith of the assured only, 
and not of the insurers, and to permit insurers, knowing all the facts, 
to continue to receive new benefits from the contract while they de- 
cline to bear its burdens: Insurance Co. vs. Wolff, 95 U. S., 326; 
Wing vs. Harvey, 5 DeGex, M. & G., 265; Frost vs. Saratoga Mut. 
Ins. Co., 5 Denio, 154; Bevin vs. Connecticut Mut. Life Ins. Co., 23 
Conn., 244; Insurance Co. vs. Slockbower, 26 Pa. St., 199; Viele vs. 
Germania Ins. Co., 26 Iowa, 9; Hodsdon vs. Guardian Life Ins. Co., 
97 Mass., 144. 

The only objection remaining to be considered is that of variance 
between the declaration and the evidence, which is thus stated in 
the bill of exceptions: ‘After the plaintiff had rested, the defend- 
ant asked the court to rule that there was a variance between the 
declaration and the proof, inasmuch as the declaration stated the 
consideration of the contract to be the paymeat of the sum of 
$152.10, and of an annual premium of $304.20, while the policy 
showed the consideration to be the representations made in the ap- 
plication as well as payment of the aforesaid sums of money, and 
that an amendment to the declaration was necessary; but this the 
court declined to rule, to which the defendant excepted.” 

But the “consideration,” in the legal sense of the word, of a con- 
tract, is the quid pro quo; that which the party to whom a promise 
is made does or agrees to do in exchange forthe promise In a con- 
tract of insurance, the promise of the insurer is to pay a certain 
amount of money upon certain conditions; and the consideration on 
the part of the assured is his payment of the whole premium at the 
inception of the contract, or his payment of part then, and his 
agreement to pay the rest at certain periods while it continues in 
force. In the present case, at least, the application is collateral to 
the contract, and contains no promise or agreement of the assured. 
The statements in the application are only representations upon 
which the promise of the insurer is based, and conditions limiting 
the obligation which he assumes. If they are false, there is a mis- 
representation, cr a breach of condition, which prevents the obliga- 
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tion of the insurer from ever attaching, or brings it to an end; but 
there is no breach of any contract or promise on the part of the as- 
sured, for he has made none. In short, the statements in this appli- 
cation limit the liability of the insurer, but they create no liability 
on the part of the assured. The expression at the beginning of the 
policy, that the insurance is made “in consideration of the represen- 
tations made in the application for this policy,” and of certain sums 
paid and to be paid for premiums, does not make those representa- 
tions part of the consideration, in the technical sense, or render it 
necessary or proper to plead them as such. Judgment affirmed. 





1887.] Northwestern Mut. Life Ins. Co. vs. Muskegon Nat. Bank. 925 


UNITED STATES SUPREME COURT. 


In Error to the Circuit Court of the United States for the Southern 
District of New York. 


NORTHWESTERN MUT. LIFE INS. CO. 
US. 


MUSKEGON NAT. BANK.* 


The application, which was a warranty, provided that the applicant ‘‘is not 
and will not become habitually intemperate.” 


Held, That the meaning of these words was a question for the jury The bur- 
den of pruof was on the company to show habitual intemperance. 


Held, That instructions that a single or occasional excess does not make a 
man a drunkard, but a habit of life of indulging frequently with violence 
in excessive fits of intemperance, will justify such a tinding, was sufficient 
under the circumstances. It would not be admissible to attempt to detine 
to the jury approximately the frequency of indulgence. 


Opinions of a witness as to-the effect of habits four years later, are inadmis- 
sible. Evidence of a conversation with a physician four years prior to the 
issue of the policy regarding the insured’s having a probable attack of 
delirium tremens, is inadmissible. 


Miter, J. 

The Muskegon National Bank recovered a judgment in the circuit 
court of the United States for the southern district of New York, 
against the Northwestern Mutual Life Insurance Company, upon a 
policy of insurance on the life of Erwin G. Comstock for $23,717.04, 
and to this judgment the present writ of error is directed. The 
bank had an insurance upon the life of Comstock, its debtor, for the 
sum of $20,000. On the trial before the jury, although some ‘other 
issues were made in the pleadings, the contest turned, so far as the 

* Decision rendered, May 23, 1887. 
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assignments of error are preseuted here, on the condition of Com- 
stock in regard to the habit of drinking alcoholic liquors. The pol- 
icy and the application for it, the answers to which were signed both 
by Comstock and the bank through its president, present the founda- 
tion of the controversy. The sixteenth interrogatory is as follows: 
“ Are you, or have you ever been, in the habit of using alcoholic bever- 
ages or other stimulants?” The answer to this was, “ Yes; occasion- 
ally.” The twenty-second interrogatory, “ Have you read and assented 
to the following agreement?” was answered, “ Yes.” This agreement, 
so far as it touches the present issue, reads as follows : “It is hereby 
declared that the above are the applicant’s own fair and true an- 
swers to the foregoing questions, and that the applicant is not, and 
will not become, habitually intemperate or addicted to the use of 
opium.” The body of the policy declared that if Comstock shall 
become intemperate, so as to impair his health or induce delirium 
tremens, or if any statement in the application, on the faith of which 
the policy is made, shall be found to be in any material respect un- 
true, the policy is void. 

Upon this language in the application and the policy the defend- 
ant founded two separate pleas or defenses : First. That “at the 
time of making and presenting said application as aforesaid, and of 
the issuing of said policy, the said Erwin G. Comstock was, and 
prior thereto had been, habitually intemperate, and that the said 
statement in said application contained, that said Erwin G. Com- 
stock was not then habitually intemperate, was untrue and fraudu- 
lently made, and a suppression of facts material to the risk assumed 
by said policy of insurance.” Second. That “said policy was issued 
by this defendant and accepted by said plaintiff, upon the express 
condition, among others contained therein, that if said Erwin G. 
Comstock should become either habitually intemperate, or so far in- 
temperate as to impair health or induce delirium tremens, the said 
policy should be null and void; that, in fact, as this defendant is in- 
formed and believes, the said Erwin G. Comstock did, after the issu- 
ing of said policy, become habitually intemperate, and so far intem- 
perate as to impair his health and induce delirium tremens; and 
that thereby the said policy became, and is, null and void.” 

The issues were tried upon the two allegations of habitual intem- 
perance before and after the issue of the policy. The company, dis- 
carding other issues, assumed the affirmative on these two pleas, 
and on a plea of suicide, which seems to have been abandoned, and 
thereby obtained the opening and the conclusion to the jury. The 
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assignments of error raise objections to the action of the court in 
excluding answers to questions propounded to witnesses for the de- 
fendant company on the trial, as well as its refusal to give certain 
instructions prayed for by the defendant to the jury. 

A witness for the defendant named Torrent, testified that he 
knew Comstock at Muskegon from 1868 to 1875. The policy of in- 
surance was taken out in New York in 1879. The witness further 
stated that he was well acquainted with Comstock in Muskegon, and 
knew that he was addicted to the use of intoxicating liquors during 
the period of their acquaintance; had seen him drunk; knew of his 
being on prolonged sprees; and gave other testimony to the effect 
that he did use intoxicating liquors to excess. He was then asked 
this question : “ Up to the time your acquaintance with him ceased, 
what would you say as to whether his drinking had affected his 
health or impaired his vital powers in any respect?’ To this he 
answered: “I think it had affected him materially. I think it had 
affected his nerves and impaired his health generally—general debil- 
ity. The symptoms of that were his general looks, and at the 
time he went away, or just before, he was taken very sick, and they 
didn’t know whether he was going to be alive or die; that was the 
general impression.” The court excluded this answer and the de- 
fendant excepted. Witness also testified that he saw him during 
that sickness, and that he was then sick for about three weeks, 
adding: “I think he had the delirium tremens.” This expression 
of opinion was also excluded. 

It is to be observed that the witness had testified to all the 
facts which he knew without objection, that tended to establish a 
habit of intemperance in Comstock prior to 1875. What he was 
next asked, and what he then testified to, was his opinion in regard 
to the effect of this intemperance upon the health of the assured. 
It will be noted that all this occurred between four and five years 
before the execution of the policy. We are of opinion that, while the 
facts recited by this witness, and received in evidence, might have 
some remote tendency to show Comstock’s habits in regard to 
temperance at the time to which they related, his opinion of their 
effect upon his health at the date of the policy, four years later, 
was inadmissible as to that or his habits, as he knew nothing of these 
during that period. 

The exception to the testimony of Barney, who undertook to de- 
tail conversations with a doctor attending Comstock prior to 1875, 
as to whether Comstock was threatened with delirium tremens or 
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not, and the statement of the witness that he was afraid Comstock 
was going to have delirium tremens, which was excluded by the 
court, depend upon the same principle, and are otherwise incompe- 
tent. We see no error in those rulings 

The remaining assignments of error have regard to prayers for 
instructions by the court to the jury, which were refused. No as- 
signment of error is founded on any exception taken to the charge 
of the judge who tried the case, which seemsto have been eminently 
fair and very full, and in our opinion embraced all that was necessary 
to be said to the jury on the subject. The questions which the jury 
had to respond to were whether Comstock was of intemperate habits 
at the time the policy was taken out, and whether he became habitually 
intemperate after that period. The whole case turned, so far as the 
jury was concerned, upon the true definitions of the words “ habit- 
ually intemperate,” taken in connection with the testimony on the 
subject, at these two different periods. The plaintiff was not bound 
to prove that the assured was temperate, or that he was a temperate 
man; but the defendant was bound to prove, not only that Com- 
stock was intemperate at those periods, but that he was habitually 
so This it was bound to do by such a preponderance of testimony 
as should satisfy the jury that at one of these periods or the other 
he was habitually intemperate. We do not know of any established 
legal definition of those words. As they relate to the customs and 
habits of men generally in regard to the use of intoxicating drinks, 
and as the observation and experience of one man on that subject is 
as good as another of equal capacity and opportunities, their true 
meaning and significations would seem to be a question addressed 
rather to the jury than to the court. While there may be on the 
one hand such a clear case of intemperate habits as to justify the 
court in saying that such and such facts constitute a condition of 
habitual intemperance, or on the other such an entire absence of any 
proof, beyond an occasional indulgence in the use of ardent spirits, 
as to warrant the opposite conclusion, yet the main field of inquiry, 
and the determination of the question within it, must be submitted 
to the jury, and the question on this submission must be decided by 
them. 

The testimony in this case is all embodied in the record, and is 
contradictory. It must be divided into its relations to the two pe- 
riods—before and after the execution of the policy. It is seen from 
the testimony that Comstock left Muskegon, where many of these 
witnesses resided who testify as to his excessive use of intoxicating 
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drinks prior to 1875, and that they know nothing of his habits after 
that. The policy was taken out in 1879. It 1s also quite clear that, 
under a pledge made to one of his partners in business, he had re- 
frained from the use of intoxicating drinks from the first of June, 
1878, up to the time of taking out this policy, and continued so to 
refrain up to March, 1880. There are several witnesses who testify 
that after his removal to New York in 1875 he was drunk, had 
sprees once in a while, and perhaps several of. them up to the time 
when he made this pledge to his partner. There are others who 
testify that after March, 1880, he was again seen intoxicated, and 
had spells of confinement on account of those sprees. On the other 
hand, there were four or five witnesses examined, some of whom 
were in the same building in which Comstock was employed in New 
York, who saw him daily, and transacted business with him for the 
two or three years prior to his death, which was in 1881, who testify 
that they never saw him drunk, or under the influence of liquor, 
and did not suppose he was addicted to drinking; but that he 
was a prompt, efficient business man, and that they had no suspicion 
that he was intemperate, or indulged in the excessive use of stim- 
ulants. Among these, Mr. Samuel Borrowe, vice-president of the 
Equitable Life Assurance Society, in whose building Comstock was 
a tenant, says that he saw him almost daily for two or three years 
prior to his death; that he struck him as a very energetic, active 
man; and that he never saw him under such circumstances as to 
suggest that he had been drinking. 

Under these circumstances, and in view of this conflicting testi- 
mony, the following language of the judge in his charge to the jury 
in this case seems to contain all that was necessary for him to say 
by way of assisting them to arrive at a just verdict: “I think 
that there is no rule of law which says that, in order to make a 
man a drunkard, he must drink every day or every week to excess. 
Neither, on the other hand, does a single or an occasional excess 
make a man an habitual drunkard; but if you find that the habit 
and rule of a man’s life is to indulge periodically and with fre- 
quency, and with increasing frequency and violence, in excessive 
fits of intemperance, such a use of liquor may properly cause the 
finding of habitual drunkenness. It is the fact of the certainty of 
these periodical sprees, accompanied with their frequency, which 
marks the habit. If a man should indulge in such a debauch once 
in a year only, it could not, in my opinion, properly be said that he 
was an habitual drunkard; he would be an occasional drunkard. 


VOL. XVI.-594 
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But if such debauches increased in frequency, and the certainty of 
their increasing frequency becomes established, then the time finally 
arrives when the line between an occasional excess and habit is 
crossed. It is for you to say whether Comstock was, at the time 
of tie application, or became afterwards, the victim of such a habit. 
If you find that, after the making of the policy, Comstock became 
so far intemperate as to impair his health, the policy is avoided, 
and the verdict will be for the defendant.” 

At the request of the defendant, he also gave to the jury the fol- 
lowing instructions : “Ifthe jury find from the evidence that Er- 
win G. Comstock was habitually intemperate when the application 
for the policy of insurance was made, then they must find for the 
defendant. If the jury find from the evidencé that Erwin G. 
Comstock became habitually intemperate after the issuing of the 
policy, then they must find for the defendant. If the jury find 
from the evidence that, after the making of the policy, Erwin G. 
Comstock became so far intemperate as to impair his health, then 
they must find for the defendant.” 

Exceptions were taken and errors assigned in regard to the fol- 
lowing instructions, which were asked and refused by the court :— 

First. “To be habitually intemperate it is not necessary that a 
person should be addicted to the excessive use of intoxicating liq- 
uors continually, or without interuption; but a person who, dur- 
ing a period of time sufficient to form a habit in that respect, is 
addicted to periodical ‘sprees’ of longer or shorter duration, when 
for days in succession he drinks intoxicating liquors to great excess 
producing a state of continued drunkenness until prostration and 
sickness compel a cessation, and terminate the ‘spree,’ comes within 
the definition of being habitually intemperate, although such person 
may remain sober for a month, three or six months, or even a year, 
at a time.” 

Second. “If the jury find from the evidence that for seven or 
eight years immediately prior to the seventeenth day of April, 1879, 
Erwin G. Comstock was addicted to periodical ‘sprees,’ when, for 
several days and sometimes for a week or more in succession, he 
would drink intoxicating liquors to great excess, producing a state 
of continued drunkenness until prostration and sickness intervened, 
then they must find for the defendant, although they may find that 
he would remain sober for a month, three or six months, or even @ 


year, ata time.” 
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Third. “It was the duty of the plaintiff and of Erwin G. Com- 
stock, in their application for this policy of insurance, to communi- 
cate to the defendant the fact that for six or seven years immediately 
prior to the first day of June, 1878, Comstock had been addicted to 
periodical sprees, lasting for a longer or shorter period, when for 
» days in succession he would drink intoxicating liquors to great 
excess, producing continued drunkenness, although he might remain 
sober for a month, three or .six months, or longer even, at a time; 
and their failure to disclose such facts to the defendant avoids the 
policy, and the jury must find for the defendant.” 

Fourth. This includes two charges which amount to very much 
the same thing. They are in the following words: “If the jury 
should find from the evidence that, for six or seven years imme- 
diately prior to the first day of June, 1878, Erwin G. Comstock had 
been addicted to periodical sprees, lasting for a longer or shortér 
period, when for days in succession he would drink intoxicating 
liquors to great excess, producing continued drunkenness, until sick- 
ness and prostration would intervene and terminate the spree; 
that such sprees would occur once in every three or six months, or 
thereabouts; that on the first day of June, 1878, after the termina- 
tion of one of such sprees, under threat of dissolution of partner- 
ship from his then partner, Mr. Hoagland, he gave a written pledge 
not to drink any more so long as he and Hoagland were associated 
in business; that his partnership with Hoagland ceased on the first 
day of May, 1879; that afterwards, during the years 1880 and 1881, 
he again became addicted to such periodical sprees; that during the 
year 1880 he had at least three such sprees; that during the year 
1881, up to the latter part of April of that year, he had a number 
of such sprees of great intensity; that in one of those sprees, in or 
about the month of April, 1881, he subjected himself to the restraint 
of a nurse for several weeks in order to prevent himsglf from ob- 
taining liquor, then the jury must find for the defendant. If the 
jury find from the evidence that, after the making of the policy of 
insurance, during the years 1880 and 1881, Erwin G. Comstock 
became addicted to periodical sprees, lasting for a number of days, 
or even a week or wore, each time, when he would use intoxicating 
liquors to such excess as to produce continued drunkenness, and 
prostrate him and make him sick for several days; that such sprees 
occurred in or about the month of March, 1880, in or about the 
month of July, 1880, again in or about the month of August, 1880, 
again on or about the first of January, 1881, again in or about the 
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month of February, 1881, and again in or about the month of April, 
1881; that his last sprees in February and April, 1881, were of such 
intensity that toward the close of the drinking-period, when sick 
and prostrated, he subjected himself to nurses for a week and more 
each time, in order that they might assist him to become sober, then 
they must find for the defendant.” 

The first, second, and third of these prayers for instruction do not 
differ much from the substance of the charge of the court at its own 
instance. The language of that charge embodies the real principles 
upon which these three prayers are based, and in terms much more 
apt and just to both parties than that used by counsel. The court 
said, among other things: “Neither does a single or an occa- 
sional excess make aman an habitual drunkard; but, if you find 
that the habit and rule of a man’s life is to indulge periodically and 
with frequency and with increasing frequency and violence in excessive 
fits of intemperance, such a use of liquor may properly cause the 
finding of habitual drunkenness.” This is the substance, and in 
very strong language, of the three prayers above referred to for 
instruction which were refused by the court. 

It has been often said by this court, and we repeat it now with 
emphasis, that if, in regard to any particticular subject or point per- 
tinent to the case, the court has laid down the law correctly, and so 
fully as to cover all that is proper to be said on the subject, it is not 
bound to repeat this instruction in terms varied to suit the wishes of 
either party: Kelly vs. Jackson, 6 Pet., 622; Laber vs. Cooper, 
7 Wall, 565; Indianapolis R. Co. vs. Horst, 93 U.S., 291; Railway 
Co. vs. McCarthy, 96 U. S., 258. If the charge of the judge, made 
at his own suggestion, covers the point in question, it is much more 
likely to be impartial and correctly stated than it will be by counsel. 

These requests, however, are inadmissible, as we think, for other 
reasons. They all, as near as they dare, attempt to define approxi- 
mately for the jury the number of times a man must get drunk, or 
have a spree, or how closely such excesses must succeed each other, 
to constitute “habitual intemperance.” They also attempt to say 
how long a time a man must have abstained from drunkenness or 
sprees in order to relieve him from that charge. And especially are 
the requests obnoxious in saying that, under such circumstances, a 
person comes within the definition of being habitually intemperate, 
although he might remain sober for a month, three or six months, or 
longer, at a time; one of them says, “or even a year ata time.” 
What effect should be given to an entire abstinence from the use of 
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liquors for a whole year, in connection with occasional drunken 
sprees before or after, is not for the court to determine. But if it 
were, it does not seem to us, in view of this testimony, that sufficient 
force was given to it in the rejected prayers. This reference to 
periods of abstinence from drink is still more objectionable when it 
is seen, from the testimony, that during a continuous period, just 
before and after the taking out of this policy, Comstock was admitted 
to have been entirely sober, if not entirely abstinent from the use of 
ardent spirits, for a period of nearly two years. It would be rather 
harsh for a court to instruct a jury, as a matter of law, that a man 
who was sober nearly two years was at a period near the middle of 
that time “habitually intemperate.” It was certainly a question to 
be left to the jury, on all the testimony, to draw their own conclu- 
sions in regard to the subject. 

The two other requests are still more liable to these objections, 
inasmuch as they constitute an attempt to recite the various occa- 
sions on which the jury might infer that Comstock had been drunk, 
together with some vague description of the intervals between cer- 
tain sprees, with an account of his struggles against his thirst for 
liquor; in fact, they are a history of his life for six or seven years 
prior to the making of the contract for insurance down to the 
time of his death; from all of which there is sought to be deduced 
@ positive instruction to the jury that they must find for the defend- 
ant. We do not think there was anything in the case which would 
have justified the court in thus taking the determination of it from 
the jury. The court had no right in this summing up to ignore the 
testimony of four or five respectable and intelligent gentlemen who 
knew Comstock well during the most important part of this period, 
during several years of it, who saw him almost daily, and who testify 
that they never had any reason to suppose that he used ardent 
spirits at all, much less to excess. It was for the jury to weigh all 
these circumstances, and to determine, in view of them all, whether 
he was habitually intemperate. 

There are very few decisions by courts of high character relating 
to this question. The principal one which has been brought to our 
attention, is Insurance Co. vs. Foley, 105 U. S., 350. In that case 
the insured, in answer to the question, “Is the party of temperate 
habits; has he always been so?” answered ‘‘ Yes;” whereas the 
defendant company alleged that in fact he was a man of intemperate 
habits. The court, through Mr. Justice Field, said: ‘The question 
was as to the habits of the insured. His occasional use of intoxi- 
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cating liquors did not render him a man of intemperate habits, nor 
would an occasional case of excess justify the application of his 
character to him. An attack of delirium tremens may sometimes 
follow a single excessive indulgence. * * * When we speak of the 
habits of a person we refer to his customary conduct, to pursue 
which he has acquired a tendency from frequent repetition of the 
same acts. In would be incorrect to say that a man has a habit of 
anything from a single act. * * * The court did not, therefore, err 
in instructing the jury that, if the habits of the insured, ‘in the 
usual, ordinary, and everyday routine of his life, were temperate,’ 
the representations made are not untrue, within the meaning of the 
policy. although he may have an attack of delirium tremens from an 
exceptional over-indulgence. It could not have been contemplated, 
from the language used in the policy, that it should become void for 
an occasional excess by the insured, but only when such excess had 
by frequent repetitions become a habit. And the testimony of wit- 
nesses, who had been intimate with him for years, and knew his 
general habits, may well have satisfied the jury that, whatever ex- 
cesses he may at times have committed, he was not habitually in- 
temperate.” We think this language eminently applicable to the 
case before us. 

The questions presented by these requests do not rise to the dig- 
nity even of mixed law and fact, but are questions, the answers to 
which are governed by no settled principle or rule of law, estab- 
lished either by statute or by a recognized course of judicial 
decision. They are emphatically questions of fact, which it is the 
province ofa jury to decide, and in regard to which they are or 
ought to be as capable of making a decision as the court or any- 
body else. 

The judgment of the circuit court is therefore affirmed. 
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SUPREME COURT OF ALABAMA. 


FEARN, Ex’x, er at. 
vs. 


WARD, Apm’r.* 


A life policy taken out by a father when insolvent for the benefit of a miaor 
child is not protected against the claims of creditors under the witfe’s- 
policy law of Alabama. 

Held, That in the event of the father’s death the measure of the creditor’s 


interest is not the amount of premiums paid, but the amount of the 
policy. 


Warts & Son, L. Wyers, and Humes, Gorpon & Suerrer, fur Ap- 
pellants. 


Capaniss & Warp, Contra. 


Cuopton, J. 

In July, 1873, Eliza Lee Fearn, as guardian of Kate Coles Fearn, 
received from the Piedmont & Arlington Life Insurance Company 
about $9,500, being the proceeds of a policy of insurance issued by 
the company in July, 1870, on the life of Robert Fearn. The policy 
was payable to Kate Coles Fearn, who was an infant child of the 
assured. Eliza Lee Fearn loaned $8,000 of the money received on 
the policy to James J. Donegan, who executed to her a mortgage 
on real estate to secure the payment of the loan. The bill is brought 
by appellee, as administrator of Thomas Fearn, to subject the money 
in the hands of Donegan to the payment of a judgment which was 
recovered by Eliza Levert, as executrix of Francis Levert, in April, 
1871, against Robert Fearn. The judgment was founded on a bond 


* Decision rendered, February 2, 187. 





936 Report of Decisions. | Now., 


for the payment of money, made by Robert Fearn and Thomas 
Fearn in 1857, amd payable twelve months after date. Complainant, 
whose intestate was a surety on the bond, paid the demand, and the 
judgment was assigned to him as such administrator by the attor- 
neys of record of the plaintiff, as authorized by the statute. Robert 
Fearn died in March, 1873, and his estate has been declared in- 
solvent. The bill alleges and the proof shows a deficiency of 
legal assets to pay the demand. By section 3,418 of the Code, being 
the statute under which the judgment was assigned, the complain- 
ant is authorized to assert in law or equity any lien or right against 
Robert Fearn, the principal debtor, which the plaintiff in the judg- 
ment could assert if the debt had not been paid. A court of equity 
will intervene at the instance of a creditor, on averment and proof 
of a deficiency of legal assets, to subject to the satisfaction of his 
debt property fraudulently conveyed by a deceased debtor in his 
lifetime: Battle vs. Reid, 68 Ala., 149; Sharp vs. Sharp, 76 Ale., 312. 

At the time the policy of insurance was procured, Robert Fearn 
had a wife and several children living. The policy was issued in 
favor of only one of his children. When this case was before the 
court on a former appeal, taken from a decree overruling a de- 
murrer to the bill (65 Ala., 33), it was held that the policy is not 
protected against the claims of creditors by the statute which 
authorizes a married woman to cause the life of her husband to be 
insured for the benefit of herself and her children, free from the 
claims of the representatives of the husband or any of his creditors: 
Code, 1876, §§ 2,733, 2,734. It is said: ‘The policy, in this case, 
was procured by the husband in favor of one of his several chil- 
dren. The statute designed it for the benefit of the wife and 
children. It is not, therefore, in compliance with the requirements 
of the statute, and is not such a policy as justifies the invocation of 
the statute for its protection.” The equity of the bill was sustained, 
which involved the right of the complainant to maintain the suit, 
and his title to relief, if the allegations were admitted or proved. 
The case, therefore, must-be considered and determined on princi- 
ples which apply independent of the statute. 

The denials of the answers make it incumbent on complainant to 
prove that the premiums were paid by Robert Fearn with his own 
funds, and it is insisted that the evidence is insufficient to this end. 
Positive proof is not required. It may be established by circum- 
stantial evidence. Neither is it incumbent on complainant to show 
the sources from which he derived the money. The agent of the 
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company testifies that all the premiums were paid by Robert Fearn, 
either in person, or by others for him. He was engaged in culti- 
vating, in partnership with Ferguson, a large plantation from 1866 
to 1872, inclusive. Humphrey, the agent of the commission mer- 
chants of the partnership, states that he made advances to Fearn, 
and paid premiums to the insurance company, which were charged 
to Fearn & Ferguson, and which they shipped cotton to meet. 
Eliza Fearn, his wife, and Coles, his brother-in-law, and the adminis- 
trator of his estate, both state, they do not know from what source 
he derived the money to pay the premiums. The last premium was 
paid by Humphrey, and charged to Coles. On this evidence, we 
are forced to conclude, in the absence of opposing or explanatory 
proof, that Robert Fearn paid with his own funds all the premiums 
except the last. The effect of the manner in which the last premium 
was paid will be considered hereafter. 

The procurement of the policy of insurance by Robert Fearn in 
favor of his child, and the payment of the premiums with his funds, 
constituted a gift to her,—a voluntary conveyance based on parental 
affection,—which is void as to his existing creditors, though no 
fraud may have been intended. It is a voluntary provision, effected 
by converting to her benefit money which in equity and good con- 
science should have been paid to his creditors. Though the law 
regards the parental duty of maintenance, and the consequent duty 
of making provision for the future, when the father may no longer 
exercise protecting care, it subordinates the discharge of these 
duties to obligations to his creditors; and declares void, as to them, 
any voluntary appropriation of property not authorized by legally 
expressed exemptions or privileges generally allowed on considera- 
tions of public policy. The bond on which complainant’s intestate 
was surety had pre-existed, and was existing at the time of the crea- 
tion and issue of the policy. The subsequent payment of the debt 
relates to the date of the suretyship, and constitutes him a creditor, 
who may avoid a fraudulent conveyance, though made during the 
period his claim was contingent: Jenkins vs. Lockard, 66 Ala.. 337; 
Keel vs. Larkin, 72 Ala., 493. Whether complainant be regarded as 
a simple contract-creditor, or his rights arise from the provisions of 
the statute by authority of which the judgment was assigned to 
him, he is entitled to avoid, as offending his rights, the policy of 
insurance, unless some superior or equal equity of the beneficiary 
supervenes. 
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Such equity is claimed to arise on the following facts: Robert 
Fearn, Sr., died in 1856, leaving a will bequeathing and devising his 
entire estate to his wife, Eliza Maria Fearn, and Robert Fearn, who 
qualified as executrix and executor. Eliza Maria Fearn died in 
1865, having made a will, giving her property in equal shares to 
Eliza Lee Fearn and her four children, Kate Coles Fearn being one 
of the children. Robert Fearn continued to act as executor of his 
father’s will until October, 1870, when he resigned, and Weeden was 
thereafter appointed administrator de bonis non with the will an- 
nexed. Weeden, as such administrator, filed a bill against Robert 
Fearn for a final settlement of his administration of the estate of his 
father. Robert Fearn, having died pending the suit, it was revived 
against Robert Coles as his administrator, against whom a decree 
was rendered in December, 1873, for about the sum of $54,000. It 
is insisted that, on these facts, Robert Fearn was indebted to Kate 
Coles Fearn when he caused the policy to be issued in her favor; 
that he had in possession funds which equitably belonged to her, out 
of which he paid the premiums; and that thereby a title to the policy 
vested in her immediately on its issue, founded on a valuable con- 
sideration. 

A failing or insolvent debtor has the right to prefer, within 
proper bounds, one or more creditors to the exclusion of all others; 
and, if it is true that Robert Fearn was indebted to his daughter, 
he had the right to cause a policy of insurance on his own life to be 
issued in her favor as security for or in payment of such indebted- 
ness, provided the limit of reasonable adequacy and sufficiency was 
not exceeded. And it may be that, her guardian having posses- 
sion of the proceeds of the policy, a court of equity, in the absence 
of actual fraud, would regard her equity as equal to that of com- 
plainant, and require satisfaction of her demand, though the policy 
was intended as a voluntary provision: Oliver vs. Moore, 23 Ohio 
St., 473. But is she a creditor, in the meaning of these rules? 
She is not a legatee or devisee under the will of Robert Fearn, Sr., 
and has no claim or right to any of the property of his estate as 
such. The decree and the proceeds thereof constituted assets of 
his estate, the legal title to which was in his administrator; to whom 
the debt was due and payable. She could have maintained no suit 
to make Robert Fearn account for a devastavit as executor of his 
futher’s estate, and was incapable of acquit ing or discharging him 
from such liability, or any part thereof. Her claim is under the will 
of Eliza Maria Fearn, to whose personal representative Weeden must 
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account for her portion of the personal assets of the estate of Rob- 
ert Fearn, Sr. The relation of creditor and debtor does not arise 
on the facts, and we would have considered it unnecessary to allude 
thereto had not counsel strenuously contended for such relation as 
creating an equity in favor of Kate Coles Fearn. The same obser- 
vations apply to the asserted equity, based on the possession and 
use in the payment of premiums of trust-funds. The relation of 
trustee and cestui que trust did not exist between Robert Fearn, 
as the executor of Robert Fearn, Sr., and Kate Coles Fearn as Jegatee 
and devisee under the will of Eliza Maria Fearn. Furthermore, it 
appears from the record that Robert Fearn resigned his executor- 
ship in October, 1870. Only one premium had been paid on the 
policy in question prior to his resignation,—the premium paid in 
August, 1870, at the time the policy was issued. The other pre- 
miums were paid subsequently, and when he did not have possession 
or control of the estate; and there is no evidence satisfactorily 
showing that he ever used the funds of the estate in the payment of 
any premiums. 

But if it were true that Robert Fearn was indebted to Kate Coles 
Fearn, the extent of her equity would be the payment of such in- 
debtedness. As the estate of Robert Fearn, Sr., owed no debts, 
Robert Fearn was entitled, under the will of his father, to one-half 
of the proceeds of the decree, and, by a sale of his interest in real 
estate $25,000 were realized and paid on the decree. The amount 
of indebtedness, if avy, is her distributive share, being one-fifth of 
the difference between the sum of one-half cf the decree and the 
sum paid by the sale of the real estate. After satisfying the de- 
mand of complainant, there will remain in the possession of her 
executrix, of the proceeds of the policy, more than enough to pay 
this amount. 

The remaining questions are the measure and kind of relief to 
which the complainant is entitled,—whether to subject the proceeds 
of the policy, or only a sum equal to the amount of premium paid 
by Robert Fearn, with interest, and to enforce the payment by a 
foreclosure of the mortgage? Appellants contend that the meas- 
ure of relief is the amount of premiums paid, with interest; and 
rest the contention on the proposition that a contract for life insur- 
ance is an insurance for one year, with the privilege of continuing 
it in force by successive periodical payments of premiums; that is, 
each payment is a renewal of the contract, and, in a limited sense, 
the making of a new contract. Though this view has been taken 
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by respectable authorities, we think the position cannot be main- 
tained. The contract of life insurance has its inception in the 
issue of the policy, and is a complete and entire contract for the 
life of the assured, continuing during life, and payable at death, 
when no earlier definite period is fixed; but subject to be discon- 
tinued by non-payment of the premiums as agreed, such payments 
being conditions subsequent. The annual premium is not paid in 
consideration of insurance for a single year, and its payment is 
not a condition precedent to renewal. Each premium constitutes a 
part of the consideration of the contract, as one and entire, and the 
amount is fixed and regulated by the prospective duration of the 
life of the assured, which enters as an element into the contract. 
As has been said, “The whole premiums are balanced against the 
whole insurance.” On this character of the contract depends its 
continuance in force by a mere waiver of the discontinuance which 
would otherwise ensue on non-payment of the premiums, and on 
this construction are founded the decisions of this court respecting 
the interest which vests, when the policy is issued, in the person for 
whose benefit it is taken out: New York Life Ins. Co. vs. Stratham, 
93 U. S., 24; Drake vs. Stone, 58 Ala., 133. It follows that the pay- 
ment of the last premium, if made by Coles under the circum- 
stances and for the benefit of the persons as testified by him, does 
not materially change the nature of the provision. The payment 
was made without the request, consent, or knowledge of the insured, 
or of the beneficiary. Payment by a stranger, without any agree- 
ment or understanding with the person entitled to its benefit, con- 
fers no interest or title to the policy: Bliss, Life Ins., § 328. The 
last payment was made by Humphrey to the agent of the company 
of his own responsibility, and charged in a memorandum to Robert 
Fearn, and afterwards, by direction of Coles, was charged to him. 
Such assumption of the payment does not operate to render un- 
availing the provision by Robert Fearn, and convert the policy into 
a provision as made by Coles. His right or claim does not exceed 
re-imbursement of the amount paid. 

The courts who construe the contract of life insurance as an in- 
surance for a single year with aright or privilege of renewal may 
consistently hold that the creditor can only subject the amount of 
premiums paid by the assured, with interest; but, from our con- 
struction of the contract, the liability of the insurance, procured by 
the use of the means of the debtor, seems to Jogically follow. Prop- 
erty received by the grantee in exchange for that fraudulently con- 
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veyed will stand in place of the conveyed property, and may be sub- 
jected by the creditors of the grantor: Abney vs. Kingsland, 10 
Ala., 355. If money belonging to a debtor, which should be paid to 
his creditors, is used in the purchase of property for the benefit of 
another merely on a good consideration, the property purchased 
becomes the property of the debtor, as to his creditors: Pinkston 
vs. McLemore, 31 Ala., 308. A father, who procures a policy of in- 
surance to be issued on his life payable to his child, and pays the 
premiums with his own money, makes a voluntary gitt or assign- 
ment of a portion of his estate, which constitutes an investment for 
the benefit of the person in whose favor the policy is issued. There 
can be no difference in principle between a policy thus procured 
and the assignment of a policy originally issued in his own name. 
On the death of the beneficiary, whether before or after the death 
of the assured, the fund arising therefrom will go, by bequest or 
succession, as other personal assets of the beneficiary: Drake vs. 
Stone, supra. The insurance constitutes the property purchased 
and is the subject-matter of the investment. If the father be in 
debt, such voluntary investment is fraudulent in law as to his exist- 
ing creditors, without regard to his intent, or to his circumstances 
and condition as to ability to pay: Caldwell vs. King, 76 Ala., 149; 
Anderson vs. Anderson, 64 Ala., 403. In such case, the donee will 
be regarded asa trustee of the investment for the benefit of the 
creditors of the donor. 

The cases in some cf the States, which limit the relief to the 
amount of premiums, are founded on local statutes. We have no 
statute prescribing the measure of recovery in cases like the pres- 
ent; but, by the statute which authorizes a married woman to pro- 
cure insurance on the life of her husband freed from the claims of 
his creditors, the amount of annual premiums which he may pay is 
limited to $500; and it is provided that, if he exceeds the limit, the 
exemption shall apply to such insurance in the proportion of $500 to 
the amount of premiums paid, without declaring what disposition 
shall be made of the excess of insurance. Under this statute it has 
been held that, if he exceeds the limit, the statute intervenes, and 
devotes the excess of insurance to the payment of his debts, on the 
ground that the statute fixes a limit beyond which the husband can- 
not pass in paying premiums from his own funds, which should be 
appropriated to his creditors: Stone vs. Knickerbocker Life Ins. 
Co., 52 Ala., 589. This judicial interpretation of the statute can be 
maintained only on the principle that, without the statutory interven- 
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tion and exemption, the whole of the insurance would be subject to the 
payment of the debts of the husband. On settled principles, the con- 
clusion follows that, if the subject of the gift or investment consists 
of a policy of insurance on the life of the debtor, the donee is 
liable for the money recovered on the policy: Stokes vs. Coffey, 
8 Bush, 533; Elliott's Appeal, 50 Pa. St., 75; Bliss, Life Ins., § 356. 

It being shown that the guardian of the beneticiary loaned to 
Donegan $8,000 of the money recovered on the policy, complainant 
may follow it into his hands, and make available the mortgage 
given as security for its payment. Section 2,908 of the Code, re- 
quiring suits to be revived within eighteen months after the death 
of a party, refers to actions at law, and does not apply to suits in 
chancery. Courts of equity, in the matter of the revival of suits, 
are governed by their own rules of limitation. The limitation usually 
is the time required to bar the cause of action, but subject to the 
discretion of the court, and may be diminished, when necessary to 
subserve the purposes of justice: Ex parte Kirtland, 49 Ala., 403. 
The failure to present the claim against Donegan’s estate within 
eighteen months after the grant of letters of administration does not 
bar complainant’s right to a foreclosure of the mortgage: Inge vs. 
Boardman, 2 Ala., 331; Ware vs. Curry, 67 Ala., 274; Flinn vs. 
Barber, 61 Ala., 530. Affirmed. 
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S 


UPREME JUDICIAL COURT OF MASSACHUSETTS. 


GIBSON 


US, 


MANUFACTURERS’ FIRE & MARINE INS. CO.* 


In an action in Massachusetts upon a judgment recovered against an insur- 


Ir 


ance company in New Mexico, it appeared tbat the laws of that Territory 
required any insurance company doing business there, to appoint an at- 
torney at law in each county where its agencies were established, and to 
file with the Territorial auditor an instrument which should authorize 
such attorney to acknowledge service of legal process, and also consenting 
that any service of process on such attorney should be taken and held to 
be valid as if served upon the company; that the defendant duly filed such 
instrument, stating that the firm of K. & Co. were such attorneys, which 
instrument remained on file without being revoked at the time of bringing 
the original action. Held, that service of process upon K, was good, al- 
though in fact K. was not a member of the bar, and although the firm of 
K. & Co., consisting of K. and B., had been dissolved, K. carrying on busi- 
ness alone in the name of ‘‘ K. & Co.,’? and although the firm, some 
months previous to the time of serving the process, had ceased to be agent 
for the defendant. He/d, also, that the appointment was irrevocable, un- 
less the revocation might be made by the appointment, duly notified upon 
thé public records, of a new agent, who should be competent to receive 
service of process. 

an action in this commonwealth, upon a judgment recovered in one of the 
Territories of the United States, it is competent for the defendant to show, 
notwithstanding any recitals in the record to the contrary, that the court 
in which it was rendered had no jurisdiction of the subject-matter of the 
controversy or the party defendant. 


Where the evidence of a foreign law consists entirely of a written document, 


statute, or judicial opinion, the question of its construction and effect is 
for the court alone. 


Contract brought on a judgment of the district court of the Terri- 


tory of New Mexico. Hearing in the superior court upon agreed 
facts, where judgment was entered for the defendant, and the 


* Decision rendered, February 25, 1887 —From North Eastern Reporter. 
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plaintiff appealed to the supreme judicial court. The facts appear 
in the opinion. 


L. M. Cuixp, for Plaintiff. 


This is an action upon a judgment of the district court for the 
Territory of New Mexico, a competent and superior court of jurisdic- 
tion, established by the laws of the United States. A judgment of 
the said court, being a court of record, and a suit being brought 
upon the same, the record of such court is accepted as binding and 
final, and cannot be questioned, except as to the jurisdiction thereof. 
The only question that is or can be raised upon the agreed facts 
is whether the court had competent jurisdiction of the defendant in 
this case. The defendant, having appointed an agent, is estopped 
from now claiming that the agent appointed by them was in viola- 
tion of the law of the Territory: La Fayette Ins. Co. vs. French, 18 
How., 408. 

The defendant has no right to show that, by an agreement be- 
tween itself and its agent, that his agency was revoked; such revoca- 
tion not being notified to the plaintiff, or to the authorities of the 
State which required such an agency. The agency was for the pro- 
tection of the inhabitants of the Territory, and could not be revoked 
at the will of the defendant. 

The defendant appeared by attorney, in answer to the process 
served upon Kent. At first they appeared specially, and contested 
the sheriff's return. The motion to quash the return having been 
overruled, the attorneys were ordered by the court to plead to the 
declaration, which they did on July 5, 1885; on which plea issue 
was joined. This appearance by counsel, there being no suggestion 
that he had no authority from the defendant, or that they appeared 
fraudulently, is conclusive on the question of jurisdiction: Hill vs. 
Mendenhall, 21 Wall., 453; Weeks, Attys. at Law, § 199. 

The court, once having had jurisdiction, cannot lose it because 
the attorneys withdraw their appearance, whether with or without 
the consent of the plaintiff's counsel. The attempt here, on the part 
of the defendant, after having tried his main point in the case be- 
fore the court, and having been defeated, and then waiting four 
months to withdraw his appearance, that possibly he might have an- 
other opportunity before this court to try the same question, is ex- 
actly contrary to the purpose and theory of the law, and contrary to 
the constitution of the United States, and the laws for the enforce- 
ment of the same. The decision of the court of New Mexico, on the 





1887.] Gibson vs. Manufacturers F. & M. Ins. Co. 945 


question of the agency of Kent, is final and binding, and cannot un- 
der the law be re-opened by this court: Freem., Judgm., §§ 130, 
500, 563. 


J. C. Gray and W. L. Puryam, for Defendant. 


No action can be maintained on the judgment of a court of a 
foreign State, or of another State or Territory of the United States, 
unless such court had jurisdiction of the person of the defendant: 
Gilman vs. Gilman, 126 Mass., 26; Wright vs. Andrews, 130 Mass., 
149; Thompson vs. Whitman, 18 Wall., 457. Statements as to serv- 
ice, in the record of such judgment, may be contradicted by parol 
evidence: Carleton vs. Bickford, 15 Gray, 591. Jurisdiction of a 
non-resident can only be acquired in one of two ways,—either by 
personal service of process within the jurisdiction, or by voluntary 
appearance. There was no service to give jurisdiction. Apart from 
the statute of New Mexico, and the instrument filed in the auditor’s 
office, there could be no service on the defendant in that Territory. 
At’common law, which, apart from statute, is the law of New Mex- 
ico, no court can acquire jurisdiction of a foreign corporation by 
service of process: Andrews vs. Michigan Cent. R. Co., 99 Mass., 
534. liven if a foreign corporation does not ever become subject to 
the jurisdiction of a court, by service of process on a person not ap- 
pointed under a statute its agent for that purpose, it does not be- 
come so, in a State where it is not doing business, by service on a 
person who is not its agent for any purpose. If any authority is 
used for this, it will be found in St. Clair vs. Cox, 106 U. S., 350; 1, 
Sup. Ct. Rep., 354. Under the statute and the instrument filed in 
the auditor’s office, there was no service on the defendant. No sery- 
ice was made upon the agents authorized by the instrument to re- 
ceive service. 

An authority to two cannot be exercised by one alone: Sutton vs. 
Cole, 3 Pick., 232, 244, 245; Copeland vs. Mercantile Ins. Co., 6 Pick., 
198, 202, 203; Pennington vs. Morse, Dyer, 62a. Nor is the princi- 
ple altered by the fact that the duty imposed upon the agents is not 
one calling for any great exercise of discretion: Pennington vs. 
Morse, supra; Sutton vs. Cole, supra; Co. Litt., 49b. 

One partner cannot receive service of original process directed 
against the firm. All Kent’s powers to act on behalf of the firm 
were lost by the dissolution of the firm: Dry vs. Davy, 10 Adol. & 
E., 30; Billingsley vs. Dawson, 27 Iowa, 210; Hartford Co. vs. Wil- 


cox, 57 Ill, 180; Stewart vs. Rogers, 19 Md., 98. 
VoL. XVI.- 60. 
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The authority given by the instrument had been revoked; and the 
defendant is not estopped to show this. The authority is revocable 
at the pleasure of the principal. The defendant is not estopped to 
show that the authority had been revoked. Three things are nec- 
essary to raise an estoppel against the defendant: (1) That the de- 
fendant should have muade the statement; (2) that plaintiff should 
have known and believed that statement; (3) that she should have 
suffered legal damage by relying on it. “It is a general rule that a 
party cannot set up, by way of estoppel against another party, any 
act or declaration, unless by reason of such act or declaration he has 
been led to do or omit to do something which otherwise he would 
have not omitted or not done:” Plymouth vs. Wareham, 126 Mass., 
475, 478; Fitch vs. Harrington, 13 Gray, 468; Pott vs. Eyton, 3 C. B. 
32; Wood vs. Pennell, 51 Me., 52. Even if the plaintiff did not 
know of the statement, and relied on it, she has suffered no legal 
injury. 

The special appearance for the purpose of objection to the 
jurisdiction did not give jurisdiction: Walling vs. Beers, 120 
Mass., 548; Harkness vs. Hyde, 98 U. S., 476; Wright vs. Boynton, 
37 N. H., 9,19. Pleading to the merits by order of the court, after 
the objection to the jurisdiction was overruled, did not give the 
court jurisdiction: Walling vs. Beers, supra; Harkness vs. Hyde, 
supra. The defendant’s withdrawal of its appearance and plea by 
leave of court and consent of the plaintiff, replaced it in exactly the 
position it would have occupied had it never appeared or pleaded at 
all. See Michew vs. McCoy, 3 Watts. & S., 501; Lodge vs. State 
Bank, 6 Blackf., 557. 

Devens, J. 

The judgment sued upon having been recovered in one of the 
Territories of the United States, it was competent for the defendant 
to show, notwithstanding any recitals in the record to the contrary, 
that the court in which it was rendered had no jurisdiction of the 
subject-matter of the controversy or the party defendant: Carleton 
vs. Bickford, 13 Gray, 591. It is not contended that, apart from 
the instrument filed in the auditor’s office of the Territory, there 
could be service upon the defendant in that Territory. The law of 
the Territory required any insurance company doing business to ap- 
point an attorney at law in each county where its agencies were es- 
tablished, and to file with the Territorial auditor an instrument, duly 
signed and sealed, which should authorize such attorney to acknowl- 
edge service of legal process, and also consenting that any service of 
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process on such attorney should be taken and held to be valid, as if 
served upon the company. 

On April 24, 1884, the defendant, undertaking to comply with this 
law, filed such an instrument, designating F. H. Kert & Co., whom 
it described as its agents at Albuquerque, upon whom process could 
be served. The firm of F. H? Kent & Co. consisted then of F. H. 
Kent and one Berks, neither of whom had been admitted to the bar 
as an attorney at law; but this cannot be important, as the defendant 
had adopted and treated them as its agents for the purpose stated 
as such: La Fayette Ins. Co. vs. French, 18 How., 408. On April 
30, 1884, the firm of F. H. Kent & Co. was dissolved, and F. H. Kent 
continued to do business at the same place, under the name of F. H. 
Kent & Co., as the agent of defendant. Subsequent to this time the 
policy held by the plaintiff was effected through F. H. Kent; and it 
is upon him alone that the service was made on which the judgment 
is founded. 

It is the contention of defendant that power to receive service was 
given to Kent and Berks by the appointment, and that service on 
Kent alone was not sufficient. But even if the partnership had con- 
tinued, a service on one would have been sufficient. It was as the 
agent of the company to effect insurance that they were appointed 
as its agents to receive service of process. The ordinary business of 
a firm may be transacted by one partner, and he might alone ac- 
knowledge, for the company for which the firm was agent, service of 
process. To do this would be only an act which was required by the 
business the firm was transacting, and in its ordinary course. It is 
urged that, where a firm is sued, all the partners must be severally 
served with process, and therefore each must be so served when, as 
the agent for another, it is authorized to acknowledge or receive serv- 
ice of process. This by no means follows. The individual partner 
has not been made the agent of the other partner to receive service 
on him, while a principal, who has confided an agency to a partner- 
ship, may fairly be deemed to have intrusted to either the execution 
of those acts which do not, from their nature, require the concurrent 
action of all the partners. 

Apart from these considerations it appears that, although Kent and 
Berks dissolved their partnership on April 30, 1884, F. H. Kent con- 
tinued to do business under the firm name of F. H. Kent & Co., and 
continued the agent of the defendant, for the purpose of effecting 
insurance. The authority granted to the old firm was renewed to 
Kent alone, so far as conducting the business was concerned, and F, 
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H. Kent & Co. continued to be held out by the defendant by its no- 
tice in the auditor’s office as its agent for doing business, as in fact 
Kent really was, and also as its agent.to receive service. Conduct- 
ing business through the agency of F. H. Kent & Co., after the dis- 
solution of the original firm, and with full knowledge that Berks had 
retired, the defendant’s agency was thus renewed to Kent alone, un- 
der that name, and continuing the notice in the Territorial office 
thereafter, was an adoption of him, under that name, as the person 
on whom process could be served. For a similar reason, the fact 
that, while no charge was made in the Territorial auditor’s office, be- 
fore service was actually made, the agency of F. H. Kent, as F. H. 
Kent & Co., was withdrawn, becomes unimportant. 

The legislature ef New Mexico had for its object the highly proper 
purpose of compelling companies, who established agencies and did 
business within the Territory, for the sake of the profits to be de- 
rived therefrom, to submit the controversies that must, from time to 
time, arise to the adjudication of the domestic forum. Where the 
evidence of a foreign law consists entirely of a written document, 
statute, or judicial opinion, the question of its construction and ef- 
fect is for the court alone: Kline vs. Baker, 99 Mass., 253; Ely vs. 
James, 123 Mass., 36. The only evidence we have is the statute of 
New Mexico itself, which does not appear ever to have been the 
subject of judicial construction in that Territory. Taking into con- 
sideration its evident purpose, and its utter futility if a company, 
appointing an agent to receive service, could by an act known only 
to the agent and itself, withdraw his powers, it must be held that 
this appointment was irrevocable, unless the revocation might be 
made by the appointment, duly notified upon the public records, of 
a new agent, who should be competent to receive service of process 
in regard to any controversies arising upon contracts previously 
entered into. Nosuch act as this was done when the service of 
process was made. F. H. Kent & Co. were still held out by the public 
records as the agent on whom process might be served. 

The argument that it does not appear that the plaintiff ever knew 
of this appointment, that she was not deceived by it, and, therefore, 
that the defendant is not estopped from setting up that Kent was 
not its agent to receive service of process, dees not impress us. She 
was a resident of the Territory, bound’ by its laws, and entitled to 
their benefits. She had a right to believe that the defendant had 
complied with the laws under which alone it had a right to do busi- 
ness there, and that otherwise it would have been restrained from 
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so doing. The act done by defendant, in publishing their notice in 
the office of the Territorial auditor, was a public one, for the benefit 
of all whom it might then or thereafter concern: Whether the 
plaintiff took the pains or not to inquire upon whom process should 
be served in case of controversy as to her policy, she was entitled to 
the benefit of the act thus publicly done, and the defendant cannot 
be heard, as against any one with whom it has contracted, and with 
whom it could only lawfully cortract by compliance with the law of 
the Territory, to say that such compliance was pretended, or that it 
has since successfully evaded its operation. 
Judgment for plaintiff. 
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SCPRUME COURT OF RHODE ISLAND. 


WILLIAM G. McQUITTY er vx. \ 
vs. 


CONTINENTAL LIFE INS. CO.* 


A married woman took out a policy of insurance on her own life payable 
ninety days after evidence of her death, or to herself if surving at the end 
of fifteen years; all indebtedness to the company on account of the policy 
being first deducted. The premium was payable yearly, partly by note and 
partly in cash. The policy was to be void in case of default in Sp pare of 
premiums, or of interest in advance on the premium-notes, or of the notes, 
provided that after two annual premiums had been paid the policy might 
be converted intoa “paid-up” policy. In case the policy became void. all 
payments should be forfeited to the company. The policy contained on 
its margin, ‘‘ Non-forfeiture endowment policy with profits.” After paying 
two premiums in notes and cash the insured applied for a paid-up policy, 
released by quit-claim to the company all claims on the policy except as to 
2-15 of its face amount, and received the same policy back from the com- 
pany with a statement written on it that it was binding for 2-15 ofits 
face, ‘‘ subject to the terms and conditions expressed in this policy and in 
the quit-claim. . . .”’ She made no further payments on the notes she 
had given, either of principal or interest. 

Held, That the policy was forfeited. 


Held, further, that the marginal words, ‘‘ Non-forfeiture endowment policy 
with profits,” could not be read as a part of the contract. 


Held, ea that such a policy was within the scope of Pub. Stat. R. I., cap. 
166, § 21. 


Held, further, that under Pub. Stat. R. I., cap..166, a married woman could 
invest her separate estate in insurance on her life. 


Held, further, that the policy was not void ab initio, though the premiums 
were in part paid by notes which as such did not bind the insured married 
woman who made them. 


Held, further, that the company could set up the forfeiture by non-payment 
of interest in an action on the policy. 


Epwarp C. Dusors, for Plaintiffs. 
C. Frank Parxaurst, for Defendant. 
* Decision rendered, July 23, 1887. 
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Dorrer, C. J. 

This is an action of assumpsit for money had and received to the 
use of the female plaintiff, Mary A. McQuitty, wife of William G. 
The action was begun in the court of common pleas and was there 
tried on an agreed statement of facts, from which the case appears 
to be as follows, to wit: The said Mary on November 16, 1870, be- 
ing then and ever since then a resident of Rhode Island, procured in 
Rhode Island through its Rhode Island agent, F. W. Hart, a policy 
of insurance by which the defendant corporation agreed in consid- 
eration of the representations made in the application, and of the an- 
nual premium of $87.49 to be paid every year on or before 
November 16th for the term of fifteen years, to insure the life of said 
Mary for her benefit in the sum of one thousand dollars, to be paid 
within ninety days after due notice and satisfactory evidence of her 
death during the continuance of the policy, or if she should survive 
November 16, 1885, to be paid then to her, deducting all indebted- 
ness to the company on account of the policy, if any then existing: 
A note in the margin of the policy states that the annual premiums 
are payable $34.99 note, 52.50 cash, each twelve months from No- 
member 16, 1870. The policy was issued subject to the condition 
that it should cease and determine in case of default on the part of 
the assured in paying the premiums, or interest in advance on the 
outstanding premium-notes, or the notes themselves at maturity, 
with the proviso, however, that if, after the payment of two or more 
of the annual premiums, the assured should make default in paying 
a subsequent premium, the company would convert the policy into 
a “paid-up” policy for as many fifteenths of the sum insured as 
there had been complete premiums paid, the application for conver- 
sion, with return of the policy, being made within one year after the 
default. The policy was also issued upon the express condition 
that in every case where the policy should cease, or be or become 
null and void, all payments thereon and all dividend-credits accruing 
therefrom should be forfeited to the company. The first two pre- 
miums were paid by said Mary in money and notes as required, and 
receipts therefor given to her by the company. In 1872 said Mary 
decided to make default and convert the policy into a “ paid-up” 
policy for $133.33, the pro rata amount stipulated for the premiums 
previously paid, and accordingly she remitted to the company $4.20 
interest on the two outstanding notes and applied for such policy, 
agreeing in her application “to pay to said company, annually, ir 
advance, the interest on all outstanding notes given in part payment . 
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of annual premiums.” Thereupon, the company wrote across the 
face of the policy the following, to wit : “This policy having lapsed 
after two annual payments, is hereby recognized as binding upon the 
company for 2-15 thereof, or one hundred and thirty-three 33-100 
dollars, subject to the terms and conditions expressed in this policy 
and in the quit-claim to the company bearing even date with this 
entry.” Signed, “Robt. Beecher, Sec’y,” and dated, “ Hartford, 
Conn., November 16, 1872.” The quit-claim referred to is a quit- 
claim or release expressed in the application to the company of all 
claims to the sum assured by the policy except the two-fifteenths. 

Mrs. McQuitty never paid any further interests on the notes, and 
the notes are still outstanding unpaid. She demanded payment of 
the policy after maturity and the company refused it. The company 
claims that she has forfeited her policy and all moneys paid by her. 
She claims that being a married woman she was incapable of con- 
tracting, and is therefore entitled to recover the moneys paid by her 
under the policy. It is agreed that if the court find, on the facts as 
stated, the policy and moneys forfeited, judgment shall be for the 
defendant for costs, otherwise for the plaintiffs for $ debt or 
damage and costs. In the court of common pleas judgment was 
rendered for the defendant, and the case has been brought up on 
exceptions. 

The policy has conspicuously displayed in the margin the words, 
“Non-forfeiture endowment policy with profits.” There are cases 
which, regarding these marginal catch-words as an element of the 
contract, hold that the policy, at least when converted into a “ paid- 
up” policy, is non-forfeitable : Cowles vs. Continental Life Insur- 
ance Co., 63 N. H., 300; Bruce vs. Continental Life Insurance Co., 
58 Vt., 253. Other cases hold differently. Ina recent case against 
the defendant company, decided by the Supreme Court of Connecti- 
cut, to wit, Holman vs. Continental Life Insurance Co. (2 New Eng. 
Reporter, 833), the sum insured was $1,000; the period of time ten 
years; the annual premium, $108.72, payable partly in cash, partly 
by note; the conditions the same ashere. After the payment of two 
annual premiums partly in cash and partly in notes, which remained 
outstanding, the insured applied for a “ paid-up” policy for $200, 
agreeing to pay annually in advauce interest on all outstanding 
notes. Thereupon, the company re-issued the policy indorsed as in 
the case at bar. The insured, after paying the interest twice more, 
stopped, and at the expiration of the term of the policy brought 
suit thereon. The court held that the “paid-up” policy was in ef- 
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fect a new policy on the conditions of the old, except in so far as 
the conditions of the old were inapplicable for the reason that no 
further premiums were to be paid, and that therefore it was for- 
feited by non-payment of the interest annually in advance on the 
outstanding premium-notes. The court, in rendering judgment, de- 
livered an elaborate opinion, citing numerous cases in its support. 
We think its conclusion correct. There can be no doubt that the 
original policy’ was liable to forfeiture by such non-payment, unless 
its clear provisions are to be overruled because of a misleading 
phrase in its margin, as of course they cannot be without proof of 
fraud; and in our opinion the “paid-up” policy, both as re-issued 
and as provided for, is only the original policy reduced to an amount 
corresponding to the premiums paid, so that no further premiums 
‘are required. The expression “paid-up” as used in the provision 
for the conversion of the original policy into a “ paid-up” policy is 
put in quotation marks, as if the expression were used to designate 
instead of characterize it; and if the expression be so regarded, 
there is little reason for supposing that the “paid-up” policy was 
intended to be anything other than the original policy converted by 
reducing it as stated, the conditions so far as applicable continuing 
unchanged. That the female plaintiff so understood appears from 
the terms of her application and from her receiving back the policy 
asindorsed. It seems to us that it is by laying undue stress on the 
expression “paid-up” that a contrary view has obtained. The use 
of an expression so likely to mislead cannot be too severely repre- 
hended, but courts should not on that account give an effect to it 
which it is not entitled to. We see no reason to doubt that the fe- 
male plaintiff, if capable of taking the original policy, was also capa- 
ble of exchanging it under the provisions for conversion into the 
so-called “ paid-up ” policy. 

The plaintiffs raise the question whether an endowment policy 
like the policy taken out by the female plaintiff is within the purview 
of our statute: Pub. Stat. R. L, cap. 166, § 21.* We see no reason 
to doubt it. Such a policy taken out by the assured on her own life, 


* As follows: ‘‘ Ahy policy or policies of insurance pod iar thereof which 


shall not exceed in the aggregate the sum of ten thousand dollars, made by 
an insurance company on the life of any person, and expressed to be for the 
benefit of a married woman, whether effected by herself or by her husband, or 
by any other person on her behalf, shall inure to her separate use and bene- 
fit, independently of her husband and of his creditors and representatives, 
and also independently of any other person effecting the same on her behalf, 
his creditors and representatives, and such policy may be sued in the name of 
the person beneficially interested therein, or in the name of the representative 
of such person. . 
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insures it for a term of years. If she dies within the term, it is pay- 
able to her legal representatives. The fact that it is payable to her 
personally if she survives the term, does not make it any the less an 
insurance on her life, such payment being one of the considerations 
for taking the policy for such limited term: Atna Life Insurance 
Co. vs. Mason, 14 R. I., 583. 

The principal ground on which the plaintiffs claim to recover is. 
that the policy was void ab initio, because the female plaintiff, being 
’ @ married woman, was incapable of contracting, and consequently 
the premiums paid by her, being moneys paid upon a void consider - 
ation, can be recovered back as moneys paid to and for her use. 
The defendant contends that she was capable. of entering into a. 
contract of life insurance by force of the statute : Pub. Stat. R. L, 
cap. 166, § 21. The apparent purpose of this section, however, is 
not to enable married women to enter into such contracts, but to se- 
cure the policy to the extent of ten thousand dollars, when ex- 
pressed to be for her benefit, ‘whether effected by herself or by 
her husband, or by any other person on her behalf,” to her separate 
use, “ independently of her husband and of his creditors and repre- 
sentatives, and also independently of any other person effecting the 
same on her behalf, his creditors and representatives.” It is true 
the section recognizes that a policy of life insurance may be effected 
by a married woman, but we see no reason to doubt that, inde- 
pendently of section 21, under the other provisions of chapter 166, 
a@ married woman could invest her own money, being part of her 
separate estate, in a proper life insurance policy if she chose, as val- 
idly as in a piano-forte or a sewing-machine. If, for example, Mrs. 
McQuitty, instead of paying the first two premiums partly in cash 
and partly by note, had paid them wholly in cash, and then had 
taken out a paid-up, a really as well as nominally paid-up policy, we 
do not think there can be any question but that it would have been 
valid, and that she could oblige the company to pay it. The ques- 
tion then is, whether supposing she was incapable of binding herself 
personally by her promissory note, the policy was void because the 
premiums were paid partly in her notes. Suppose she had died in 
the second year of the original or in the first year of the “ paid-up ” 
policy, before committing any default, could the company have re- 
pudiated their contract and successfully resisted the payment of it. 
We think not. The company would have received the larger part of 
the premiums in cash and have secured the remainder by the right 
reserved in the policy to deduct it from the sum insured. That 
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they had taken notes from the assured which did not bind her per- 
sonally would not avail them, since they must be presumed to have 
known her disability when they took them, and to have relied on 
their right to deduct and on the conditions of forfeiture as a suffi- 
cient protection. They could not be heard to say that the policy 
was without consideration: Chamberlin vs. Robertson, 31 Iowa, 
408; Abshire vs. Mather et al., 27 Ind., 381; Glass vs. Warwick, 40 
Pa. St., 140. But if this be so, the policy was not void ab initio, and 
the company is entitled to set up the forfeiture by non-payment of 
interest in advance to defeat recovery upon it. 

Exceptions overruled, judgment of court of common pleas af- 
firmed with costs of this court. 
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SUPREME COURT OF FLORIDA. 


HANOVER FIRE INS. CO. 
US. 


LEWIS et at.* 


A demurrer to evidence admits the truth of the testimony demurred to, and 
all reasonable inferences that may be drawn from that testimony. 


When a demurrer to evidence is overruled by the judge, he cannot assess the 
damages that plaintiff has incurred. In such a case the judge, before dis- 
.charging the jury, should require them to assess the damages condition- 
ally, or, if he discharges the original jury, he should, upon overruling the 
demurrer to evidence, call another jury to assess the damages. 

When this court holds that the issues were properly found on a demurrer to 
evidence in favor of the plaintiff, but the judgment of the court below is 
reversed on the ground that the presiding judge had no authority to assess 
the damages, the cause w ll, in the absence of other controlling reasons, 
be sent back with an affirmance of the findings of the judge, and instruc- 
tions to call a jury to assess the plaintifi’s damages; or it may, if the judg- 
ment on thé demurrer in the court below is in favor of the defendant, and 
it is apparent from the record that the plaintiff had not disclosed the whole 
merits of his case, set aside the ruling of the judge below, and award a 
venire de novo. 


When there is judgment in the court below in favor of plaintiff, and judg- 
ment is reversed on the ground that the judge had no authority to assess 
the damages, and it is apparent from the record that the defendant did not 
disclose the matters constituting his defense, because the plaintiff had 
omitted to introduce any evidence by which the jury could assess the 
damage the plaintiff had sustained, this court, in reversing the case, will 
award a venire de novo. 

A policy of insurance against loss by fire, which provides that such loss shall 
be estimated according to the actual cash value of the property at the time 
of the loss, not exceeding the sum insured, leaves the question of value 
open; and, before a recovery thereon can be had for other than nominal 
damages, proof of the actual cash value of such property at the time of 
the loss must be produced to the jury. 


* Decision rendered, March 23, 1887. 





1887. ] Hanover Fire Ins. Co. vs. Lewis et al. 957 


Where the assured party has made written proofs of loss as required by 
the policy, and delivered such proofs to the insurer, secondary evidence 
of their contents cannot be introduced by the assured. unless he has 
given notice to the insurer to produce such proofs, and he has failed 
to do so. 


W. A. Brounr and Frep. T. Myers, for Plaintiff in Error. 
Joun A. Henperson and R. W. Wituiams, for Defendants in Error. 


McWuorter, C. J. 
The plaintiffs in error, B. C. Lewis & Sons, commenced an action 
in the circuit court of Leon County against the defendant in error, 
the Hanover Fire Insurance Company, on a policy of insurance. 
The language of this policy, so far as it is essential to a decision of 


this case, is as follows:— 
$5,000. UNDERWRITERS’ POLICY. No. 20,195. 
By this policy of insurance the Germania Fire Insurance Company and the 
Hanover Fire Insurance Company, each of the city of New York, each acting 
and contracting for itself, and not one for the other, in consideration of one- 
half part of the sum of one hundred dollars to each of them paid by the as- 
sured, hereinafter named, do each insure B. C. Lewis & Sons, Tallahassee, 
against loss or damage by fire to the amount of one-half part of the sum of 
five thousand dollars, for the term of three years, on their two-story, frame, 
shingle-roofed building on their plantation, known as ‘‘Glenwood,” about 
seven miles northeast from Tallahassee, on the Miccosukie road, occupied by 
W. L. Robinson as his family residence, and each of the said companies agrees 
to make good to the assured, their executors, administrators, and assigns, all 
such immediate loss or damage, not exceeding in amount the sum insured by 
said companies, as aforesaid, as shall happen by fire to the property above 
specified, from the eighteenth diy of April, 1882, at noon, to the eighteenth 
day of April, 1885, at noon; the amount of such loss or damage to be esti- 
mated according to the actual cash value at the time of the loss, and to be 
paid sixty days after due notice and proof of the same made by the assured, 
and received at the office of the general agency of the said companies in the 
city of New York in accordance with the terms of this policy hereinafter 
mentioned. 


The plaintiff introduced the following evidence,—the policy from 
which the extract above is taken, and also one Edward Lewis, who 
testified as follows: “Iam one of the plaintiffs. The defendants is- 
sued to us, that is, to B. C. Lewis & Sons, this policy.” “The prop- 
erty, Glenwood, described in said policy, was destroyed by fire, or it 
was reported to us, on January 2, 1885. I afterwards saw the place 
where it was burned, and saw that it was destroyed. The defend- 
ants furnished to us printed blank forms of proof of loss, which we 
filled out in writing, and returned to it, and they have ever since had 
it in its possession. [The attorney for defendant objected to the 
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question respecting the said writing, without the production of the 
writing, but the court, upon the argument of said objection, decided 
and delivered his opinion that the said question should be asked, and 
the said testimony was given as aforesaid. To which ruling of the 
court defendant excepted.] The defendants have never denied full 
knowledge of the destruction of the property by fire; that an agent 
or representative of the defendant was here soon after the destruc- 
tion, and saw the wreck; that correspondence after the said fire 
passed between plaintiffs and defendants in reference thereto; that 
defendants have never paid or offered to pay plaintiffs the amount 
of the policy, nor any other sum, although asked to do so. I claim 
that the whole amount of the policy is due, and no part has been 
paid.” The defendant then, upon cross-examination, asked the said 
witness what was the writing that he, or the firm of B. C. Lewis & 
Sons, had put into the said blank forms, but to the said question the 
attorney for the plaintiffs objected, and the said court did deliver its 
opinion, and decide to exclude the said question, and it was there- 
upon excluded, to which ruling of the court defendant excepted. 
This was all the evidence. The defendant corporation demurred to 
the evidence, the plaintiffs joined therein, and the jury were dis- 
charged. The judge found the issues in favor of the plaintiffs, as- 
sessed the damages, and rendered a judgment against the defendant 
corporation. The issues which were presented by the pleas of the 
defendant corporation, excepting the affirmative pleas, which are not 
involved here, the defendants having introduced no evidence to sus- 
tain them, are in effect the general issue, and that the plaintiffs had 
not given notice of loss in accordance with the requisements of the 
policy of insurance sued on. 

Under the rule applicable to demurrers to evidence, which admits 
the truth of the testimony demurred to, and every reasonable infer- 
ence that may be deduced therefrom, we are of the opinion that the 
court below was correct in determining those issues in favor of the 
plaintiffs. The court, however, went further, and assessed the dam- 
ages which in its judgment the plaintiffs had sustained. This it had 
no authority todo. The rule from the earliest reported cases in Eng- 
land to the present day, and which prevails in this country, is that 
upon a demurrer to evidence the court may, before discharging the 
jury, cause them to assess the damages conditionally, that is, to fix 
the amount of the recovery, provided that the judge finds the issues 
in favor of the plaintiffs; or that he may discharge the jury, and, if 
he finds the issues in the evidence in favor of the plaintiffs, he must 
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eall another jury to assess the damages, upon a writ of inquiry: 
1 Tidd, Pr., 575; 2 Tidd, Pr., 866. In the case of Obaugh vs. Finn 
(4 Ark., 110), the court said: “Upon the filing of a demurrer to evi- 
dence, the usual course of proceeding is either to take a verdict for 
the plaintiff conditionally, and then discharge the jury; or to dis- 
charge the jury before any verdict is rendered, and then dispose 
of the demurrer, in which case f the demurrer is overruled, and 
the damages are unliquidated o new jury is summoned to assess 
the damages.” In the case of Young vs. Foster, 7 Port. (Ala.), 420, 
the court said: “In case of a demurrer to evidence, it seems to be 
the most correct practice, on account of its dispatch, to direct the 
jury to assess the damages at the time the demurrer is taken, to be 
imposed in the event the demurrer is overruled. A new jury may, 
however, be impaneled to assess the damages, and either mode is 
legal.” In the case of Humphreys vs. West (3 Rand., 516), the court 
said: “The only question for the court on a demurrer to evidence 
is whether the evidence supports the issue, and the judgment is 
that it does or does not supportit.” And, further: “After the de- 
murrer is joined, the jury may either be discharged,—and (if the 
judgment be that the evidence does support the issue) a writ of in- 
quiry of damages is awarded,—or the jury then impaneled may go 
on to assess conditional damages. 

If it were otherwise, and the law permitted the court to assess 
the damages upon finding the issues in favor of the plaintiff, we 
should have been reluctantly compelled to have reversed the judg- 
ment of the court below, and have sent it back, with instructions to 
enter a judgment on the demurrer in favor of the defendant, or, at 
best, a judgment for the plaintiffs for merely nominal damages, for 
the reason that the policy is an open one, and the plaintiffs had 
failed to introduce any evidence whatever of the “actual cash value 
of” the property “at the time of the loss:” May, Ins., § 30; Lycom- 
ing Ins. Co. vs. Mitchel, 48 Pa. St., 367; Brown vs. Quincy ete. 
Ins. Co., 105 Mass., 396. 

In sending this case back, we have been somewhat at a loss:to 
settle the practice to be followed on another trial of this cause. In 
similar cases, where the court has held the issues to be in favor of 
the plaintiff, and has assessed the damages, and the cause has been 
reversed for this reason, the practice has been for the higher court 
to affirm the judgment of the lower one, and send the case back for 
the execution of a writ of inquiry merely to ascertain the damages. 
In Patterson vs. Blakeney (33 Ala., 338), the court say: “ Follow- 
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ing the precedent established in Boyd vs. Gilchrist (15 Ala., 849), we 
shall not disturb the decision of the court below in so far as it over- 
rules the demurrer to the evidence, and ascertains that the plaint- 
iff is entitled to recover some damages, because to that extent the 
decision is correct. But, as the ascertainment by the court below 
was unauthorized, the judgment thus far, and to that extent, is re- 
versed, and the cause remanded, that the court below may cause a 
jury to be impaneled to ascertain the damages.” It also seems to 
be settled that where the plaintiff has not disclosed the whole merits 
of his case, either from some ruling of the court below, or from in- 
advertence, that the court, on sending the case back, will award a 
venire de novo: Higgs vs. Shehee, 4 Fla., 382; Humphreys vs. 
West, 3 Rand., 516; Wheelwright vs. Moore, 1 Hall, 225; Gazzam vs. 
Bank of Mobile, 1 Ala., 268. These cases expressly overrule the case 
of Lea vs. Branch Bank, 8 Port. (Ala.), 119. 

In the case at bar, so far as the evidence went, the plaintiffs had 
shown a right to recover merely, but had introduced no evidence 
to show what amount they were entitled to recover. They closed 
their evidence. The defendant corporation was not bound to dis- 
close its defense until a case had been made against it. We think 
counsel for defendant erred in demurring to the evidence; but, if 
he had gone to the jury, he could have properly claimed that they 
could only find a verdict against them for a nominal amount. To 
send the case back, with instructions to execute a writ of inquiry 
only as to amount of damages, and deprive the defendant corpora- 
tion of presenting its defense, would be unjust to it, inasmuch as its 
failure to do so was attributable to the neglect or failure of the 
plaintiffs to make out their case. What we have said as to the ef- 
fect of the evidence was based on the rule that a demurrer to evi- 
dence admits its truth. We do not desire to be considered as ex- 
pressing any views of our own as to the weight of the same evidence 
in another trial. 

With regard to the proofs of loss which plaintiffs claimed were in 
the possession of the defendant corporation, we think that a notice 
should be served on the defendant to produce them; and, if it fails 
to do so, that secondary evidence of their contents may be intro- 
duced: Greenl., Ev., 560; McFadden vs. Kingsbury, 11 Wend., 667; 
Faribault vs. Ely, 2 Dev., 67, 68. In the absence of such notice to 
produce, secondary evidence of the contents is admissible. 

Judgment reversed, and a venire de novo awarded. 
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SUPREME COURT OF PENNSYLVANIA. 


BOATMAN’S FIRE & MARINE INS. CoO. 


Us. > 
HOCKING.* ) 


It is of no defense to an action brought upon a policy of fire insurance con- 
taining the usual clause against insurance in other companies, without 
couse nt, that the plaintiff “did insure in other companies if the different 
policies do not legally cover the same property, although there may be 
some mingling of the goods. 


Assumpsit by George H. Hocking against the Boatman’s Fire & 
Marine Insurance Company of Pittsburgh, Pennsylvania. 

On the twenty-ninth November, 1884, George H. Hocking, the 
defendant in error and plaintiff below, procured from the Boat- 
man’s Fire & Marine Insurance Company of Pittsburgh, Pennsyl- 
vania, the plaintiff in error and defendant below, a policy of insur- 
ance for the sum of $1,000, “on counters, shelving, stoves, safe, 
desk, stools, and office-furniture, contained in a two-story, frame, 
tin-roof building, occupied for mercantile purposes and familv resi- 
dence, situate west side Centre Street, Meyersdale, Pa.” The pol- 
icy was to continue in force for one year from November 24, 1884, 
and contained, inter alia, the following provisions: “* * * 
Condition 3. Prohibition and conditions under which this policy 
becomes null and void. * * * And if the assured shall make 
any false representation as to the character,” etc., “of the prop- 
erty,” etc., “or shall have, or hereafter make, any other insurance 
on the property herein insured, or any part thereof, without notice 
to and consent of this company in writing hereon,” etc., “then and 


* Decision rendered, February 21, 1887. —From Atlantic Reporter. 
VOL. VXI.—61. 
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in every such case this policy shall be null and void. * * * 
Condition 5. In case of any other insurance upon the property 
hereby insured, whether prior or subsequent to the date of this policy, 
the assured shall be entitled to recover of this company no greater 
proportion of the loss sustained than the sum hereby insured bears 
to the whole amount insured therein, whether such insurance be 
by specific or by general or floating policies. Reinsurance for any 
other insurance company to be on the basis of joint liability with 
said company, and in the event of loss this company to pay its pro- 
portion of said loss sustained by said company under their policy. 
Condition 6. Proofs of loss. Persons having a claim under this 
policy shall give immediate notice thereof to the company, and, as 
soon thereafter as possible, render a particular account and proof 
thereof, signed and sworn to by them, setting forth (1) a copy of 
the written portion of this policy, and all indorsements thereon; (2) 
other insurance, if any, on same property, or any portion thereof, 
with copies of the written portion of each policy, and indorsements 
thereon; (3) the actual cash value of the subject insured at the 
time immediately preceding the fire; (4) the ownership of the prop- 
erty insured, and the interest of insured in the same; (5) for what 
purpose and by whom the building insured, or containing the prop- 
erty insured, and the several parts thereof, were used at the time 
of the loss; (6) if the claim be for loss on a building, the assured 
shall furnish a plan and specification of the building destroyed; (7) 
the date of the loss, the amount thereof; (8) how the fire originated, 
as far as said persons know or believe,” etc., “and until such proofs 
as above required are produced, and examinations and appraisals 
permitted, the loss shall not be payable.” On the margin of the 
policy, opposite the conditions, were these words, printed in large 
capital letters: “Take notice to the conditions of this policy.” 
George H. Hocking, the defendant in error, was the owner of 
the building containing the property insured. The counters and 
stools were attached to the floor and the shelving to the walls. He 
resided in the building, and the store was carried on by him and 
his brother William, in the name of Hocking Bros. On the eighth 
January, 1884, the firm of Hocking Bros. had obtained an insur- 
ance in the North British & Mercantile Insurance Company for 
$1,500, of which $500 was “on their counters, shelving, stoves, 
furniture, and fixtures contained on the first floor,” and “all 
contained in a two-story, frame, tin-roofed building situate on the 
west side of Centre Street, Meyersdale, Somerset County Penn’a, 
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occupied as a general store and dwelling.” This policy was to con- 
tinue until November 24, 1885, and contained, inter alia, the very 
property which the defendant in error had insured in the policy in 
suit. The fact that there was an insurance on the same property 
was not made known to the plaintiff in error, nor was its consent 
obtained in writing on the policy in suit. On the fourth of Decem- 
ber, 1884, the building was destroyed by fire, and all the property 
described in the policy was destroyed except the safe. The com- 
pany shortly thereafter received notice of the fire through John D. 
Biggert, who had placed the policy. On the tenth December, 1884, 
Hocking Bros., per George H. Hocking, made statement of loss to 
the North British & Mercantile Insurance Company, which included 
all the store-fixtures. The statement was signed by George H. 
Hocking for the firm, and the affidavit thereto was made by him. 

The store-fixtures were estimated at, - - . - - $1,847 45 

From this was deducted, as belonging to George H. 

Hocking, the following. 

280 ft. shelving, - - - - - - - $770 00 

220 ft. counter, = - - - - - - 330 00 

1 desk, - - - - - - - 80 00 

$1,180 00 


$667 45 
Deduct depreciation, 30 per cent, 217 45 


$450 00 


This amount, together with the sum of $650.70, amount of loss 
on household furniture, was paid Hocking Bros. by the North Brit- 
ish & Mercantile Insurance Company. On the twentieth March, 
1885, George H. Hocking made proofs of loss to the plaintiff in 
error, which included the shelving, at $770, and the counter at 
$440, other counters $60, the safe at $250, and other articles in- 
cluded in the proofs of loss to the North British & Mercantile In- 
‘surance Company. To this proof of loss there was a schedule at- 
tached, with the name “North British & Mercantile” written on, 
but giving no statement of the property insured in the North Brit+ - 
ish & Mercantile Insurance Company, nor the amount insured, nor 
the amount received by them from the North British & Mercantile 
Insurance Company in settlement of their claim. The secretary of 
the Boatman’s Fire & Marine Insurance Company had written 
Hocking requesting him to comply with the conditions of the pol- 
icy. On the twentieth March, 1885, the proofs referred to were 
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made. Hocking brought this action on the first June, 1885. The 
principal point of defense was that the defendant company was not 
informed as to the former insurance on the same property; nor 
was its consent obtained and marked on the policy, as required by 
the terms thereof. 

Defendant requested the court charge the jury as follows: “First, 
that the plaintiff and his brother having on the eighth of January, 
1884, obtained a policy of insurance in the North British & Mercan- 
tile Insurance Company for $500 on the property embraced in the 
policy in suit, which was not made known to the defendant com- 
pany when the policy in suit was obtained, violated one of the 
clauses in the third condition in the policy, and therefore for- 
feited his right to recover in this case; second, that said insurance 
in the North British & Mercantile Insurance Company having been 
in the sum of $500, and being on the same property, whatever sum 
the plaintiff remitted on the said claim should be deducted from 
the plaintiffs claim in this case; third, that the plaintiff having 
shown that he was the owner in fee of the building, the counters 
and shelves were part of the reality, and the plaintiff is not entitled 
to recover for them in this action; fourth, that, if the jury believe 
that the plaintiff did not give the notice required by the policy, he 
cannot recover; and the verdict must be for the defendant.” 

The court charged the jury as follows: “The first, second, 
third, and fourth points of the defendant we answer as one, by 
saying that we would have to refuse them all, and that we would 
be obliged to say to the jury that if they believe from the evi- 
dence that the company had notice of the loss immediately after 
the fire,—as to which the evidence of the secretary of the company, 
and any other evidence bearing on that subject, should be con- 
sidered by them,—and if they also find that on the twentieth of 
March, 1885, a regular proof of loss was given, then we hold that 
such proof of loss was in a reasonable time, as no time is fixed in 
the policy; and, as the loss exceeds the amount of the policy, the 
verdict should be for the plaintiff.” 

Verdict and judgment for plaintiff, $1,083; whereupon defendant 
took this writ. 


W. H. Koontz, for Plaintiff in Error. 

The conditions attached to a policy are part thereof: Fire As- 
sociation of Philadelphia vs. Williamson, 26 Pa. St., 196; Trask vs. 
Insurance Co., 29 Pa. St., 198; Insurance Co. vs. Stauffer, 33 Pa. 
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St., 369; Desilver vs. Insurance Co., 38 Pa. St., 181; Kensington 
Nat. Bank vs. Yerkes, 86 Pa. St., 227. Failure to notify the com- 
pany of subsequent insurances upon the same property in other 
companies discharges the insurers: May, Ins., 437; Hutchinson vs, 
Western Ins. Co., 21 Mo., 97; Insurance Co. vs. Fay, 22 Mich., 467 
Insurance Co. vs. Hurd, 37 Mich., 11; Insurance Co. vs. Lamar 1U6 
Ind., 513, 7 N. E. Rep., 241. 


Corrrota & Rupret, for Defendant in Error. 

There was no other insurance on the property insured by plaint- 
iff in error: Sloat vs. Insurance Co., 49 Pa. St., 18; Stacey vs. 
Insurance Co., 2 Watts & S., 506. 

Perr Curiam. 

Although there was some mingling of the goods, yet the differ- 
ent policies did not legally cover the same property. In consider- 
ing the substance of the case, rather than in looking at some of the 
irregular acts of the insured, we think no violence was done to the 
law by the answers to the points, nor in the charge of the court. 

Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF NEW HAMPSHIRE. 


MORRISON 
INSURANCE CO. or Nortu Amenrica.* / 


Where a soliciting agent of the company was authorized by an applicant to 
receive and forward a policy to him, and such policy duly made out by a 
clerk of the general agent was placed where the soliciting agent generally 
kept his papers but was not forwarded. 

Held, That the contract was completed if so intended. 

Held, That the mere placing of such a policy in the gesk of the solicitor with- 
out his knowledge, and withdrawing it without his knowledge, would not 
make a binding contract. 


Bineuam, Mitcuetts & Batcuertor, and Axtprich & Remicu, fur 


Plaintiff. 
Be.pen & Ipz, and Drew, Jorpan & Carpenter, for Defendant. 


Dor, C. J. 

January 31, 1871, the plaintiff, H. H. Morrison, who then was, and 
for some time had been, engaged in soliciting applications for fire 
insurance policies to be issued by the defendants, prepared and 
signed the plaintiff's application and sent it, with three others, to 
Hopkins, another solicitor of the defendants at St. Johnsbury, Ver- 
mont. The next day, February first, at St. Johnsbury, Hopkins left 
the four applications at the office of Shaw, a general agent of the 
defendants, authorized to issue policies. The jury found that Shaw 
accepted the plaintiff's application February first. Hopkins was 
authorized by the plaintiffs to receive their policy and forward it to 
them. At the trial the plaintiffs introduced a letter, dated sane 


a Decision rendered, July 29, 1886. 
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3, 1871, written and signed by Hopkins at St. Johnsbury, and sent 
by him to the plaintiff, H. H. Morrison, at Haverhill, New Hampshire, 
where the plaintiffs lived and where their property was situated, in 
which letter Hopkins says:— 

Your applications for insurance for ‘the plaintiffs and three others” are re- 
ceived and insured from to-day. Amount of premiums, $48.00. Four polic‘es 
and stamps, $7.00, $55.00. Your com. 10 per cent on premiums, $4.80, $50.20. 
If not right please inform me. You will please have the pay ready and I will 
send by express Friday. I had to make some small alterations in yvur 
application. 

The policy declared on, intended for the plaintiff, and dated Feb- 
ruary 6, 1871, was written by a clerk in Shaw’s office and placed in 
a desk where Hopkins kept his papers, but was not sent to the 
plaintiffs. The jury found it was delivered to Hopkins as agent 
of the plaintiffs. Property described in the policy and application, 
and found by the jury to be of the value of $1,009.35, was burned, 
February 10, 1871. The defendants paid the plaintiffs $600, and the 
plaintifis signed the following receipt written upon the policy :— 

Received of the Insurance Company of North America, by the hand of Geo. 
8. Shaw, agent, six hundred dollars in full for all claims for loss and damage 
under this policy, and the same is hereby surrendered to the company to be 
discharged forever. St. Johnsbury, Vermont, February 28, 1871. 

The jury found the settlement was obtained by the defendants’ 
fraud. 

The only material counts are in assumpsit, and all the counts in 
that form of action are on a written contract of insurance, described 
as a policy, signed, attested, and countersigned by the defendants’ 
agents. On this contract the suit is brought more than six years 
after the alleged breach. To a plea of the statute of limitations, 
the plaintiffs reply the defendants’ fraudulent concealment of the 
plaintiffs’ cause of action, and the jury finds the defendants fraudu- 
lently concealed from the plaintiffs the existence of the insurance 
from February 1, 1871, to October 20, 1877. 

“The very term policy imports that the party insured holds a 
written instrument to which that name has been given:” Trustees 
vs. B. F. Ins. Co., 19 N. Y., 305, 308. The making of the contract, 
declared upon, being denied by the general issue, is a fact to be 
proved by the plaintiffs; and this fact is not found in any part of 
the verdict except the affirmative answer to the question, “ Was the 
policy delivered to Hopkins as agent for the plaintiffs?” Upon the 
facts stated in the case, this answer cannot be understood to mean 
anything less than that Hopkins was authorized by the plaintiffs to 
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receive the policy as their agent; that in the exercise of his authority 
as their agent he did receive it, and that, by its delivery to him, the 
contract declared on was made. If the verdict does not mean this, 
the essential fact of the making of the alleged contract is not found, 
and the defendants are entitled to judgment. The finding that 
the defendants concealed the existence of the insurance from the 
plaintiffs cannot be fairly understood to mean that the defendants 
concealed the existence of the policy from the plaintiffs’ agent when 
they made the contract by delivering the policy to him. The plaint- 
iffs sent their application to Hopkins to be presented by him to 
the defendants By Hopkins’ letter, which the plaintiffs received, 
they were informed that he had received their application; that he 
had to make some small alterations in it; that it had been accepted; 
that by its acceptance they were insured, and that he would send 
them the policy by express on a certain day, when they would be 
expected to pay the premium, less the commission of 10 per cent 
due one of the plaintiffs as soliciting agent. There is no room for 
a conjecture that Hopkins was authorized to conclude the contract 
by receiving the promised. policy in ignorance of its existence., 
Nothing is stated in the case tending to take the transacticn out 
of the rule that knowledge and intention are the gist of a contract, 
and that the question whether the changed possession of a policy is 
a delivery binding the parties by making the contract written in 1t, 
is a question of knowledge and intention. There is such a delivery 
if both parties—or their authorized agents—understand the writing 
passes from one to the other as a token that the negotiation is con- 
cluded, and as evidence of an operative contract: Canning vs. Pink- 
ham, 1 N. H., 353, 357, 358; Barns vs. Hatch, 3 id., 304, 307; Warren 
vs. Swett, 31 id., 332, 340; D. Bank vs. Webster, 44 id., 264, 268, 270; 
Johnson vs. Farley, 45 id., 505, 509, 510; Tiede. Real Prop., §§ 812, 
813, 814; May, Ins., § 60. The case furnishes no indication of the 
defendants’ being entitled to judgment on the ground that by rea- 
son of a lack of knowledge, intention, or understanding, on the part 
of the plaintiffs’ agent, the delivery of the policy to him was not a 
delivery to the plaintiffs. On the fact found. Hopkins had authority 
to make the contract in behalf of the plaintiffs by receiving the pol- 
icy; and the contract was made on their part, by his exercising that 
authority. By the contract thus made, reciprocal obligations were 
incurred: May, Ins., § 61. The plaintiffs were bound to pay the 
premium. A suit brought by the defendants for the premium 
promised by these plaintiffs to be paid on delivery to them or their 





1887. ] Morrison vs. Insurance Co. of North America. 969 


agent, of a policy the existence of which was concealed from them 
and their agent, would present the difficulty of A’s making a written 
contract with B, by delivering the writing to him, and concealing 
from him the delivery by which the contract was made: Tasker vs. 
K. Ins. Co., 59 N. H., 438, 445. 

On the facts presented by the case, the making of the alleged 
written contract by a concealed delivery and the writing is a ccn- 
tradictory and unmeaning expression. The legal possibility of a 
contract being so made ina hypothetical case need not be considered 
until there is a satisfactory foundation of fact for a claim that the 
rights of these parties depend upon a question of that kind. No 
fact is found by the jury, or stated in the case, and no suggestion is 
made in argument, on which the verdict can reasonably be under- 
stood to give any support to the position that Hopkins’ valid exercise 
of his authority was concealed from him by the defendants; that he 
had no knowledge of the fact that he made the contract in behalf of 
the plaintiffs; or that, in contemplation of law, his knowledge of the 
delivery of the policy to himseif as their agent was not their knowl- 
edge. The only reasonable and consistent interpretation of the ver- 
dict is the literal one that the delivery of the policy to the plaintiffs’ 
agent, known to him, and assented to by him, was fraudulently kept 
from the plaintiffs’ personal knowledge. In view of the reserved 
case, the suggestion—made in argument—that Hopkins did not see 
the policy, and that the defendants took it from his desk before he 
got actual possession of it, leads to no conclusion more favorable to 
the plaintiffs than this, the special finding of a delivery is contrary 
to the fact, the contract declared on was not made, and on this 
ground the defendants are entitled to judgment. But we are not at 
liberty to disregard the fact of delivery found by the jury. Under 
the circumstances disclosed, the defendants, by putting the policy in 
Hopkins’ desk without his knowledge, and withdrawing it without 
his knowledge, would not make a contract on which they could re- 
cover the premium of the plaintiffs, or on which the plaintiffs could 
maintain this action. 

By the policy, the defendants insured the property from February 
1, 1871, to February 1, 1876. This is evidence that the plaintiffs’ 
application was accepted February first, and that Hopkins was in 
error as to the beginning of the insurance of which he informed 
them, or that there was an error in the date—February third—of 
his letter. There was a provisional contract of insurance—contain- 
ing an express or implied stipulation for a policy—made before 
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the policy was written: Gerrish vs. G. Ins. Co., 55 N. H., 355; 
Putnam vs. H. Ins. Co., 123 Mass., 324; May, Ins., §§ 14-29; Wood 
Ins., §§ 4-21. But this contract is not declared on; and it expired, 
by its own limitation, when the written contract was made by de- 
livery of the policy. The preliminary agreement was to be per- 
formed within a year, and to be superseded by a policy retro- 
spectively covering the short time between the acceptance of the 
application and the delivery of the policy. Of that agreement there 
has been no breach. It was fully performed, and was superseded 
by the delivery of the policy before the insured property was 
burned; Hopkins’ letter, received by the plaintiffs, seems to prove 
it was not concealed from them; and the declaration excludes it 
from consideration. Judgment for the defendants. 
Carpenter and Bingham, JJ., did not sit; the others concurred. 





Bennett vs. Agricultural Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


BENNETT 
vs. 
AGRICULTURAL INS. CO., or Warertown, N. Y.* 


Where a finding of facts by a referee is sustained by the general term of the 
Supreme Court of New York, it is conclusive. 


Misstatements made by the agent who filled the application as to vacancy, 
when correctly informed by the insured, will not work a forfeiture, where 
the agent acted within the scope of his authority, although the statements 
were made warranties. 


A house was insured as unoccupied, but was afterward occupied temporarily 
and again vacated. 


Held, That-the subsequent vacancy did not work a forfeiture under a policy- 
provision against vacancy without notice. There was no obligation im- 
posed on the insured as to occupancy under such a contract. 


A. H. Sawyer, for Appellant. 
D. A. Kine, for Respondent. 
ANDREWS, J. 

The defense, based upon the statement in the application for in- 
surance that the house at the time of the application was occupied 
as a residence by a tenant, when in fact it was vacant and unoccupied, 
was met on the trial by evidence on the part of the plaintiff that the 
application was taken by Kellogg, the solicitor and agent of the 
defendant, who furnished the printed form of application used by 
the defendant, and propounded the questions to the plaintiff, and 
assumed to enter in writing in the blanks left for that purpose in 
the application his answers; and that although Kellogg was correctly 
informed by the plaintiff that the house was unoccupied, but that 
when occupied it was occupied by a tenant or hired man, he un- 
truly represented the plaintiff as answering that the house was occu- 
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pied as a residence by a tenant, and that the plaintiff, supposing that 
the answers given by him to the questions were correctly entered, 
signed the application without noticing the misstatements. There 
was a conflict of evidence as to what occurred. The agent Kellogg 
testified that the answers were entered as given. The referee, 
however, found upon this issue in favor of the plaintiff, whose testi- 
mony was corroborated by several witnesses, and the finding, having 
been sustained by the general term, is conclusive in this court. 

The agent Kellogg, in taking the application, was acting within 
the scope of his authority. He had been accustomed, with the 
knowledge of the defendant, to fill in the answers of applicants for 
insurance in the printed forms of application used by the com- 
pany. Upon the case as it stands, it must be assumed that he 
was informed by the plaintiff that the house was unoccupied. 
His error in incorrectly inserting the plaintiff's answers cannot be 
imputed to the plaintiff, or deprive him of the benefit of the policy. 
If the plaintiff, as found by the referee, answered the question truly, 
he is absolved from responsibility. The misstatements in the appli- 
cation were, as between the parties, those of the defendant’s agent, 
and not of the plaintiff, and did not constitute a breach of warranty 
by the assured. The authorities in this State are quite decisive in 
support of this view: Rowley vs. Empire Ins. Co., 36 N. Y., 550; 
Flynn vs. Equitable Life Ins. Co., 78 N. Y., 568; Grattan vs. Metro- 
politan Life Ins. Co., 80 N. Y., 291. 

The referee, pursuant to the prayer of the complaint, reformed 
the application by inserting the answers as given by the plaintiff, as 
of the date of the application, and the evidence justified this relief. 
The defendant insists that, treating the policy as having taken effect 
as a valid contract of insurance upon an unoccupied dwelling, there 
was a breach of condition subsequent contained in the policy which 
rendered it void. The policy was issued in August, 1876, for the 
term of three years. In April, 1878, a tenant was let into possessio= 
of the house, and occupied it until November, 1878, when he moved 
out, and the house remained unoccupied from that time «atil the 
fire, July 17, 1879. 

The claim is that, although the house was insured as unoccupied, 
yet, as the plaintiff afterwards, during the life of the policy, occupied 
it for a time by a tenant, he could not thereafter discontinue the occu- 
pation during the subsequent life of the policy, and leave the premises 
vacant, without forfeiting the insurance. The policy contains these 
among other, conditions: “If the dwelling house or houses herebv 
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insured shall cease to be occupied by the owner or occupant in the 
usual and ordinary manner in which dwelling-houses are occupied 
as such, or be so unoccupied at the time of effecting insurance, and 
not so stated in the application, then, and in every such case, or in 
either of said events, this policy shall be null and void until the 
written consent of the company at the home office is obtained.” 
The Gefendant bases his contention upon the first of the conditions 
above quoted. It is plain, we think, that this condition was intended 
to protect the company against an increase of risk, by leaving prem- 
ises vacant which were occupied at the time the insurance was 
effected, and that it has no application to a risk taken on an unoc- 
cupied dwelling-house. 

The cost of insurance is regulated by the hazard, and, when the 
company insure a vacant building, it charges an equivalent for its 
undertaking, and, if the contract contains no provision limiting the 
vacancy, it may continue during the whole time of the policy, and 
the premium presumably covers the risk. The condition in question 
imposes no obligation upon the owner of a dwelling-house, insured 
as vacant property, to occupy it for any period during the running 
of the policy; and it must be conceded that if the plaintiff had per- 
mitted the house to remain vacant during the whole time after the 
policy was issued, to the fire, there would have been no defense 
founled upon the condition in question. The claim is that the 
plaintiff, having voluntarily put a tenant in possession, although he 
was not bound to do so, could not thereafter terminate the tenancy 
without forfeiting the insurance. We think this construction of the 
condition is not admissible. The conditions which precede the one 
in question relate to acts or conditions occurring subsequent to 
the contract, which change the risk and increase the hazard. The 
condition in question is of the same character. It does not permit 
the owner of a dwelling-house, insured as an occupied house, to 
increase the hazard by allowing it to become vacant without the 
consent of the company. If it is unoccupied when insured, the sub- 
sequent condition applies that the fact of non-occupation must be 
stated in the application. The fact of non-occupation was stated in 
the application as reformed, and was known to the agent, who should 
have stated it in the application as originally furnished. As between 
the company and the plaintiff, it must be deemed to have been 
stated. The question as to notice of loss was properly decided. 

We think the judgment is right, and it should therefore be 
affirmed. All concur. 





Report of Decisions. 


SUPREME COURT OF PiNNSYLVANIA. 


Error to Common Pleas, No. 2, Allegheny County. 


METROPOLITAN LIFE INS. CO. OF NEW YORK 
vs. 
JENKINS, Apm’r.* 


The Pennsylvania act of May 11, 1881, provides that, to constitute the ap- 
plication for life insurance a part of the policy, the policy must contain 
the application as signed, or a copy thereof, or have such copy attached to 
it. Held, That an affidavit of defense to an action on such « policy, which 
set up false answers in the application as a defense, but which failed to 
set out that the policy embraced such a copy of the application, or had it 
attached, was fatally defective, and that judgment should be entered 
against the defendant as for want of a sufficient affidavit of defense. 
Action by Reuben Jenkins, defendant in error, as administrator 

of Isaac Jenkins, on two policies of life insurance, viz., Nos. 1,097,- 

983 and 1,973,466, issued by the defendant company, - plaintiff in 

error. The affidavit of claim was to the effect that no copies of 

the applications had been attached to the respective policies prior 

to the death of the assured, as required by the act of May 11, 1881. 

That act is as follows: “All life and fire insurance policies upon the 

lives or property of persons within this commonwealth, whether is- 

sued by companies organized under the laws of this State, or by 
foreign companies doing business therein, which contain any refer- 
ence to the application of the insured, or the constitution, by-laws, 
or other rules of the company, either as forming part of the policy 
or contract between the parties thereto, or having any bearing on 
said contract, shall contain or have attached to said policies correct 


* Decision rendered, November 15, 1886.—From Atlantic Reporter. 
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copies of the application, as signed by the applicant, and the by- 
laws referred to; and unless so attached and accompanying the pol- 
icy, no such application, constitution, or by-laws shall be received in 
evidence in any controversy between the parties to or interested in 
the said policy, nor shall such application or by-laws be considered 
a part of the policy or contract between such parties.” 

The defendant filed the following affidavit of defense: “(1) By 
the terms of the policies in suit, the representations and agree- 
ments in the printed and written applications for the policies are 
made part of the contract; and it is provided that if said represen- 
tations be not true, or unless at the time of the delivery of the poli- 
cies the proposed insured should be alive and in sound health, * 
* * the policies shall be void. Deponent is informed and be- 
lieves that in his answers to questions 18, 21, and 22 the applicant 
did not tell the truth; that, in point of fact, the proposed insured 
had met with an accident resulting in strangulated inguinal hernia 
(which finally caused his death) prior to the date of answering said 
questions in both the applications, and, at the date of tne delivery 
of both the policies sued on, the insured was not in sound health. 
This the deponent expects to be able to prove on the trial of the 
cause. (2) Deponent denies that the proofs of death were satisfac- 
tory to said company, and avers that the company refused to pay 
for the reasons set out above; and he demands the production at 
the trial of the proofs, and al other papers necessary to make out 
plaintiff's case.” 

There was also a supplemental affidavit of defense to the follow- 
ing effect: “(1) That the plaintiff has not attached to his affidavit 
the applications referred to in the policies filed, or copies thereof, 
which deponent is advised it is his duty, under the law, to furnish. 
(2) Deponent is advised that the plaintiff cannot maintain this 
action, for the reason that policy No. 1,097,983 is made out for the 
benefit of John Thomas, and policy No. 1,973,466 for the benefit of 
Reuben Jenkins, and that said John Thomas and Reuben Jenkins 
are the persons designated in the policies as the ones to whom payment 
is to be made in case of satisfactory proof of the death of the assured 
and compliance with the conditions of the policies. (3) The poli- 
cies in suit provide that the representations and agreements respect- 
ing the person assured, contained in the written and printed appli- 
cations for said policies, are made part of the contract of insurance; 
and it is further provided that if the said representations be not 
true, or if the insured should not be alive and in sound health at the 
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time of the delivery of the policies, the policies shall thereupon be- 
come void. Deponent is informed and believes, and expects to be 
able to prove, on the trial of the cause in court, that the representa- 
tions made in said application in response to questions ]8, 21, and 
22 are not true; that the insured was ruptured at the time, and had 
been prior to the date of the application.” 

A rule was laid upon the defendant to show cause why judgment 
should not be entered for want of a sufficient affidavit of defense, 
whereupon the following judgment was entered: “And now, March 
30, 1886, on argument list, and plaintiff having modified his rule so 
as to ask for judgment for the amount insured in policy No. 1,097,- 
983, the rule for judgment as to the amount claimed in said policy 
No. 1,097,983 is made absolute, with leave to plaintiff to proceed 
to trial on the other part of his claim.” The defendant thereupon 
took this writ. 


W. K. Jenninas, for Plaintiff in Error. 
Yost & Repman, for Defendant in Error. 
Perr Curia. 

The affidavit of defense was clearly defective, in that it did not 
allege that the applications, to which it referred, were attached to 
the policies. The main defense would seem, from the affidavit, to 
rest on these applications, but, under the act of May 11, 1881, they 
not being so attached, could not bee made available to defeat the 
plaintiff's action. What the effect may be of taking judgment for 
part of the claim must be left for consideration when the plaintiff 
seeks to obtain judgment for the balance of it. 

The judgment is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, Centre County. 


~ 


LEBANON MUT. INS. CO. 
U8. 


LEATHERS anp anoruHeEn.* 


The clause in a policy of fire insurance that, if the premises “shall cease to 
be operated without the consent of the company indorsed hereon, this 
policy shall cease and determine,” is not violated by a mere temporary 
suspension of the business of the establishment for the purpose of repair- 
ing, or from want of a supply of materials. 


A policy of fire insurance contained a clause that, if the assured should mort- 
gage the property without notice to the company, the policy should be 
null and void. After the issuing of the policy, the insured mortgaged the 
property without notice to the company, and subsequently the insured 
paid the premium, and renewed the policy for another year, within which 
time the property was destroyed by fire, and an action was brought upon 
the policy and renewal. Held, that there was no mortgage executed con- 
trary to the renewed policy. 


Covenant by B. F. Leathers and A. T. Leathers, trading as B. F. 
Leathers & Son, against the Lebanon Mutual Insurance Company. 

B. F. Leathers & Son owned and operated a steam tannery in 
Unionville, Centre County, Pennsylvania. On the thirtieth day of 
November, 1881, the Lebanon Mutual Insurance Company issued a 
policy of insurance on this tannery in the sum of $1,000; the insur- 
ance to be in force for one year from 12 o’clock noon, November 30, 
1881, to 12 o’clock noon, November 30, 1882. On the twenty-eighth 
of November, 1882, on application of B. F. Leathers & Son, a re- 
newal certificate was issued by the company, continuing the policy 
in force another year, from 12 o’clock noon, November 30, 1882. 


* Decision reudered, February 23, 1887.—From Atlantic Reporter. 
VOL. XVI.—62. 
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On the twelfth or thirteenth of November, 1883, the tannery was 
burned. In the second paragraph of the fifth condition of the pol- 
icy it was provided as follows, among other things, viz.: If the as- 
sured “shall sell or transfer the property herein insured, or mort- 
gage the same, without notice to this company indorsed thereon, * 
* * then and in every such case this policy shall be null and void.” 
The sixth paragraph of condition 7 provided as follows: “This pol- 
icy will not cover unoccupied buildings, unless insured as such; and 
if the the premises insured shall be vacated without the consent of 
this company indorsed hereon, or if the property insured be a manu- 
facturing establishment or mill running in whole or in part over or 
extra time, or running at night, or if the same shall cease to be op- 
erated without the consent of the company indorsed thereon, this 
policy shall cease and determine.” B. F. Leathers & Son, on the 
sixteenth day of February, 1882, mortgaged the insured premises to 
Christian Buck, to secure the payment of $1,180, which mortgage 
remained unsatisfied and the debt unpaid at the time of the fire, and 
at the time of the trial in the court below. Another mortgage on 
these and other premises was executed and delivered by the said 
parties on third day of March, 1882, to Massey and Janney, to se- 
cure the payment of $5,000, which was satisfied before the fire. No 
notice of either of these mortgages was given’ to the company. 
During part of the summer of 1883, and some time prior to the 
fire, defendants in error did not do any tanning in the shops con- 
nected with the property insured because they had run out of hides. 
They negotiated with a number of persons for hides and stocks; 
had ordered hides, but the orders were not yet filled when the fire 
occurred. The property, however, during all this time, was occu- 
pied and used asatannery. Bark was purchased, prepared, and 
placed into the sheds, in addition to the bark that remained over 
from the previous year. The liquors were kept in the vats ready 
for use whenever hides could be secured. The machinery and tools 
all remained on the premises, and at no time during the life of the 
policy was the property vacant, nor did it cease to be kept and op- 
erated asa tannery. Verdict and judgment for plaintiffs, $1,123.98, 
whereupon defendant took this writ. 


Avam Hoy, for Plaintiff in Error. 

There was a violation of the clause relating to the occupancy of 
the premise: Wood, Fire Ins., § 81, p. 164; id., 181, 182; Keith vs. 
Quincy Co., 10 Allen., 228. 
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Orvis, Bowsers & Orvis, for Defendants in Error. 


If there is any obscurity in a policy, it must be construed most 
strongly against the company: Grandin vs. Insurance Co., 15 
Wkly. Notes Cas., 1. The question whether the suspension of busi- 
ness was only temporary was submitted to the jury, and they found 
that it was temporary. This was proper: Lebanon Mut. Ins. Co. vs. 
Erb, 112 Pa. St., 149, 4 Atl. Rep., 8. 


Perr Curiam. 

A mere temporary suspension of the business of the establish- 
ment for the purpose of repairing, or from want of a supply of ma- 
terials, is clearly not ceasing to operate the establishment within 
the meaning of the policy. No mortgage on the property insured is 
shown to have been executed contrary to the provisions of the re- 
newed policy on which the claim for this loss is made. It does not 
appear that a copy of the application was attached to the policy so 
as to make it admissible in evidence under section 1 of the act of 
May 11, 1881 (Purd. Dig., 924, pl. 108). Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


QUINN 
vs. 
CAPITAL INS. CO.* 


Where the statutes forbid suit to be begun on a policy within 90 days after 
notice of loss has been given, refusal of the company to pay and notice that 
it will stand suit will not enable a claimant to sue until the expiration of 
the statutory time. 

Conrap & CampseELt, for Appellant. 
Frank Autyn, for Appellee. 
SEEvErs, J. 
Counsel for the appellant insists that the judgment of the circuit 
court should be reversed on three grounds. It seems to us that the 
special findings of the jury preclude us from considering the first two 
grounds, and the third is that the action was prematurely brought. 

This ground is based upon the statute which declares that no action 

on a policy of insurance “ shall be begun within ninety days after 

notice of the loss has been given.” Laws 1880, c 211; Millers Code 

1880, p. 299. It is conceded this action was commenced before the 

expiration of 90 days after the notice of the loss was given. The 

court instructed the jury as follows: ‘There is a provision of the 
statute prohibiting suits of this kind until ninety days after the proof 
of loss; and in the absence of any excuse for so doing, a suit cannot 
be maintained within that time; but if a company has absolutely re- 
fused to pay a loss, and informs a policy-holder, or its representa- 
tives, that it will stand a suit, and will not pay, or the like, then the 
law does not require a needless delay, and the policy-holder may at 


Decision rendered, June 8, 1887. 
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once sue if it is perfectly clear the company does not intend to pay, 
and proposes to contest.” 

It will be observed that the statute is clear and explicit, and con- 
tains no exception whatever, and yet the instruction ingrafts on or 
injects into it a very important exception or qualification; and, in so 
doing, we think the court erred. In a statutory sense, the money 
was not due on the policy until the expiration of the period named 
therein. The holder of the policy could not lawfully demand pay- 
ment until that time had elapsed after the notice had been given. If 
the maker of promissory note not due should positively declare and 
state that he would not pay it when due, this would not authorize 
the holder to bring an action on it prior to the maturity of the note. 
The same rule must prevail in the present case. The defendant 
might conclude to pay, but whether it did or not is immaterial, 
for the reascn that the loss was not due and payable to the plaintiff 
until the expiration of 90 days after the notice of the loss was given 
and therefore the court erred in giving the foregoing instruction. 
Reversed. 
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SUPREME COURT OF MINNESOTA. 


LAUDENSCHLAGER 
Us, 


NORTHWESTERN ENDOWMENT AND LEGACY 
ASS’N or Minnesota.* 


A contract of insurance, made by a husband, 8M the money should be 
e, 


‘“nayable, in case of his death, to his wife, M. L., or her executors, ad- 

ministrators, guardians, or assigns, as directed by said member in his 

application, or to such other person or persons as he may subsequently 

direct, by will or otherwise.” Held, That in an action on this contract by 

the wife, she need not allege in her complaint that the husband had not 

directed the money to be paid to any other person, as that is matter of 

defense. 

Lino & Haasera, for Laudenschlager. 

Hoyt & Micuaszt, for Northwestern Endowment and Legacy Asso- 
ciation. 

GitFILayn, C. J. 

The contract of insurance on which this action is brought, made 
by Henry Laudenschlager with the defendant, provides that the 
sum to be paid at his death shall be “ payable, in case of his death, 
to his wife, Minnie Laundenschlager, or her executors, administra- 
tors, guardians, or assigns, as directed by said member in his appli- 
cation, or to such other person or persons as he may subsequently 
direct, by will or otherwise.” The power reserved in the insured to 
*‘subséquently direct, by will or otherwise,” the person to whom the 
money should be paid, of course qualified the rights of the wife in 
the contract. It made her interest a mere expectancy, while the 
power to revoke her appointment as beneficiary of the contract con- 





* Decision rendered, December 6, 1886. 
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tinued: Richmond vs. Johnson, 28 Minn., 447; s. c., 10 N. W. Rep., 
596. But it was an expectancy that would become an absolute 
right upon the death of the husband, unless he had, by will or oth- 
erwise, defeated it by the affirmative act of appointing some other 
beneficiary. That it was defeated—that the appointment of her was 
revoked—must necessarily be matter of defense. It was not. neces- 
sary, therefore, for plaintiff, in her complaint, to negative the facts. 
Order affirmed. 





Report of Decisions. 


FOREIGN CASE. 


WAIVER OF OTHER INSURANCE. 


Supreme Court of Dominion of Canada. 


WESTERN ASSURANCE CO. 
v8. 
DOULL.* 


A condition of the policy required that notice of other insurance should be 
given to the company, and indorsed on the policy or otherwise acknowl- 
edged in writing. ; 

Held, That the notice must be given to the company itself through its mana- 
ging officers at its head office, notice to a local agent though given in 
writing where no indorsement had been madeupon the policy was not suf- 
ficient. 

Heid, That the fact of the other insurance having been effected through the 
same agent, would not amount to constructive knowledge by the company 
or a waiver of the condition where actual knowledge had not been 
brought to the company. 

Held, That an average-adjuster, employed to adjust the loss had no power,to 
waive a breach of the policy-provision regarding other insurance. 

Held, That a mere investigation by such adjuster regarding the amount of 
loss and consequent liability without more, would not amount to a waiver 
of the condition, even had he been authorized to waive such condition. 


Henry & Weston, Solicitors for Appellants. 
Tuomas Rircute, Solicitor for Respondents. 


Strona, J. 
The policy sued upon contains a reference to the conditions which 
are expressed in the following terms : — 


* Decision rendered, April, 1886. 
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This policy is made and accepted in reference to the conditions herein con- 
tained and hereto annexed, which are hereby declared to be part of this con- 
tract, and to be used and resorted to in order to explain the rights and 
obligations of the parties hereto, in all cases not herein or otherwise specially 
provided for. 


The sixth condition annexed to the policy is as follows :— 


Notices of all previous assurances upon property assured by this company 
shall be given to them, and indorsed on this policy, or otherwise acknowl- 
edged by this company in writing, at or before the time of their making as- 
surance thereon, otherwise the policy subscribed by this company shall cease 
and be of no effect. And in case of subsequent assurance on any interest in 
property assured by this company (whether the interest assured be the same 
as that assured by this company or not), notice thereof must also be given in 
writing at once, and such subsequent assurance indorsed on the policy 
granted by this company, or otherwise acknowledged in writing in default 
whereof, such policy shall thenceforth cease and be of no effect. And in all 
cases of further assurance, this company shall be liable only for such ratable 
proportion of the loss or damage happening to the object assured, as the 
amount assured by this company shall bear to the whole amount assured 
thereon, without reference to the dates of the different policies ; and any gen- 
eral policy on different properties to be treated as a specific policy on each 
property for the whole amount thereby assured. 


It is alleged in the declaration that, except as hereinafter men- 
tioned, all conditions were fulfilled, and all things happened and all 
times elapsed necessary to entitle the plaintiffs to maintain this ac- 
tion. 

Further, the declaration contains the following averment with ref- 
erence to the sixth condition :— 


And as to the sixth condition contained in said policy, whereby it was pro- 
vided that in case of subsequent assurance on any interest in property as- 
sured by defendant company notice thereof must be given in writing at once 
and such subsequent assurance indorsed on the policy granted by the company 
or otherwise acknowledged in writing. Plaintiffs say that shortly after sub- 
sequent assurance was effected on said property and before said loss-notice 
thereof was given verbally and in writing to the agent of defendant company, 
who accepted the same as a sufficient compliance with said condition on the 
part of the plaintiffs, it being the duty of the defendant company or its 
agent to indorse such subsequent assurance on the policy or otherwise to ac- 
knowledge it in writing, and which said company or its agent neglected 
to do. 


The fifth plea is as follows :— 


And for a fifth plea to said amended declaration defendants say that no no- 
tice of any subsequent insurance was given to their agent, nor was such no- 
tice accepted as sufficient compliance with said sixth condition as alleged, nor 
was it the duty of defendants to indorse such subsequent insurance on said 
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policy, or otherwise to acknowledge it in writing, nor did defendants or their 
agent neglect so to do as alleged. 

To this fifth plea the plaintiffs replied, taking issue, and also as 
follows :— 

As to the fifth plea that all subsequent insurances were known to defend- 
ants, and defendants accepted such knowledge as a sufficient compliance with 
sixth condition, and relieved plaintiffs from further compliance with condi- 
tion. 

Upon this replication issue was taken. 

Pending this action the “ Nova Scotia Judicature Act, 1884,” was 
passed by the provincial legislature, and by the tenth section of that 
act it was made applicable to proceedings in actions pending, and 
which had not reached the stage of final judgment prior to the first 
of October, 1884. This action came on for trial on the 8th of No- 
vember, 1884, consequently all equitable as well as legal questions 
which were sufficiently raised by the pleadings were open to the par- 
ties and the court was bound pursuant to the twelfth section of the 
act in question to administer equitable as well as legal relief in de- 
termining the issues raised upon the record. The allegation as to 
compliance with the sixth condition contained in the declaration, 
and which has been already stated, is clearly insufficient to show per- 
formance of this condition. The condition requires that notice shall 
be given to the company; it is not alleged nor is it proved that it 
was within the authority of the local agent to receive such a notice 
and decided cases have determined that a condition of this kind re- 
quires that notice should be given to the company directly through 
its managing officers at its head office: Gale vs. Lewis, 9 Q. B., 
730; Mason vs. Hartford, 37 U. C. Q. B., 437. 

Moreover, the terms of the condition show that beyond giving 
notice the subsequent assurance must be indorsed on the policy or 
acknowledged in writing “in default whereof such policy shall 
thenceforth cease and be of no effect.” 

It is neither pleaded or proved that any notice was given to the 
company in the manner required nor that the subsequent policy was 
indorsed or otherwise acknowledged in writing, which by the ex- 
press stipulations of the policy was to be the only evidence of the 
appellant’s consent to continue the risk after a subsequent policy 
had been effected : Noad vs. Provincial Ins. Co., 18 Upper Canada, 
Q. B., 584; Chapman vs. Lancashire Ins. Co., 13 L. C. Jur., 36. 

The question as to the sufficiency of the respondents’ answer to 
the defense raised upon this sixth condition is therefore reduced to 
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one of waiver. It is not shown that it was within the scope of 
Greer’s authority as a local agent to waive such a condition. The 
condition itself does not, either by express words or by implication, 
recognize such an authority, but the reason for requiring the notice 
obviously points to a directly contrary construction. Moreover, the 
English case already quoted which determines that the required no- 
tice is to be given to the company itself and not to the local agent, 
shows a fortiori that such an agent has in the absence of express 
authority no power to waive the condition. Direct authority is, 
however, not wanting. In the case of Shannon vs. Gore District 
Mutual Ins. Co. (2 Ont. App. C., 396) the facts were the same as in 
the. present case, the subsequent insurance having been effected 
through the agent who also acted for the defendant in taking the 
original risk. It was contended that the successive insurances 
having been thus effected with the same person as the agent of the 
two companies, the company which granted the first policy had 
knowledge of the subsequent insurance and were therefore estopped 
from setting up a condition vitiating their policy for want of writ- 
ten notice. But the court of appeals held otherwise, and deter- 
mined that in such a case notice to the agent was not notice to the 
company, and that the agent neither had the authority to waive the 
condition nor could by his conduct estop his principals, the first in- 
surers. 

As regards any direct action of the appellants through their im- 
mediate agents, the directors or principal officers of the company 
controlling its affairs at the head office, there is no pretense for say- 
ing that there is in the present case the slightest evidence of con- 
duct upon which either a defense of waiver of the condition or by 
way of estoppel against insisting upon it, can be based, and this for 
the very plain reason that these directors and officers never had the 
fact of a subsequent assurance brought to their knowledge and 
without proof of such knowledge neither waiver nor estoppel can 
of course be made out. 

If, therefore, the appellants have in any way disentitled themselves 
to set up the defense they insist upon, founded upon the sixth con- 
dition, it can only be in consequence of what was done or agreed to 
by Mr. Cory the adjuster, employed to ascertain the circumstances 
attending the loss, and the amount for which the appellants were 
liable. 

The observations, already made with reference to a waiver by the 
company that it could not be said to have waived an objection to its 
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liability, founded on a fact of which it had no knowledge, is also ap- 
plicable to any contentior. of this kind founded on the mere fact of 
the appointment of Cory as an agent to ascertain the circumstances 
of the loss and a reference to him to adjust the proportion which the 
appellants were liable for. It is manifest that upon the facts in evi- 
dence no waiver can be implied from such an appointment and del- 
egation. Tf, then, there was any waiver or estoppel binding the 
appellants, it can only be by reason of the acts of Cory within the 
scope of his authority. Cory was an average-adjuster living at St. 
John and came to Halifax for the special purpose of investigating 
this loss and ascertaining the shares which the several companies 
whose policies covered the goods were bound to contribute. It 
does not appear very clearly whether he was instructed directly 
from the principal office of the appellants or through Greer. The 
latter in his evidence says he “ had a telegram from the defendant 
company authorizing me to request Cory to adjust the loss, and I 
requested him to do so.” In cross-examination he says, “after a 
loss I notify the head office and I get instructions from them what to 
do. Generally they instruct Cory or Dodd to adjust for them. I do 
not remember getting a telegram authorizing me to get Cory.” 
Cory himself does not state from whom he derived his instructions, 
nor what they precisely were. 

I think, however, we may assume, and this is putting it perhaps 
more strongly against the appellants than the evidence warrants, 
that Cory was employed either directly by the appellant’s managing 
officers or through Greer in pursuance of express instructions from 
the head office, and that consequently whatever he did within the 
scope of his authority bound the appellants. Then what were his 
powers? We have no direct evidence of this. All that appears is 
that he was authorized to investigate and adjust the loss. By this I 
understand that it was his duty to ascertain the circumstances and 
amount of the loss, and either with or without the concert of the 
adjusters or the other insurers to ascertain the proportion of it for 
which the defendants were liable. It is manifest that this involved 
no actual authority to waive a condition by a breach of which the 
policy had been avoided long before the loss, and of which breach 
the appellants themselves, when they conferred authority on Cory to 
act for them, had no knowledge. Neither did it imply any such au- 
thority. 

As regards proofs of loss I should have no difficulty in holding 
that Cory had authority to waive them; for, as the first step to be 
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taken by him in investigating the loss would have been to call for 
the proofs, he must have had by implication power to dispense with 
such proofs or to accept such proofs short of those actually required 
by the conditions as might seem to him sufficient. But as regards 
breaches of conditions which had vitiated the policy long before the 
loss that he could have had no more power to waive than he had to 
waive a defense extra the terms and conditions of the policy alto- 
gether, such as fraud in the inception of the contract or want of in- 
terest invalidating the policy ab initio. 

In the case ot Mason vs. Hartford Ins. Co. (37 U. C. Q. B. 487), the 
court had to deal with this identical question, and they held thet an 
agent with much wider authority than Cory had in the present case, 
viz.: express authority to examine into the circumstances of the loss ad- 
justed and to settle it or to report to the office, had no authority to 
waive the condition respecting subsequent assurance in all respects 
similar to that now in question. The court, by Wilson J., say:— 


It was said at the trial the duties of the inspector are to examine into the 
circumstances, to adjust the loss, and to settle or report to the office. The de- 
scription of the position which Mr. Mann, the inspector of the defendants, filled 
in their service, and of the duties that,devolve upon him and of the powers ex- 
ercisable by him as such officer, does not necessarily give him the right to 
waive conditions favorable to the company unless the waiver relate distinctly 
to some matter in and over which he can exercise such power. It is said the 
inspector.is to adjust the loss, that is, to examine the books of accounts and 
vouchers, and to make all the inquiries of the insured and his employes as to 
the value of the goods insured which have been destroyed or injured, to de- 
termine probably whether the goods claimed for come within the description 
of those insured, the extent of the loss sustained, how much is total and how 
much is partial, the value to be set on the different kinds of loss, and gener- 
ally to do.all such acts as will enable him to arrive at a fair estimate of the 
damage sustained. Now, suppose there was a condition on the policy that in 
adjusting the loss the insured should deliver to the inspector or agent of the 
company engaged in the adjustment an account or statement in writing of 
the various matters which the inspector should require him to furnish, and if 
he did not do so that the policy should be void, I should say without hesita- 
tion that if an adjustment were made by an agent without a statement in 
writing such as the condition required being furnished by the insured, and 
without the agent requiring any such statement because he was willing and 
content to do without it, that the adjustment so made, free from fraud or col- 
lusion, would be binding on the insured because that would be an act within 
the line of duty and power of such an agent to deal with. But when such a 
person assumes to dispense with conditions relating to the keeping of prohib- 
ited or highly hazardous goods, or largely in excess of the allowable quantity, 
or to a misdescription of the mode of heating, or the precautions required in 
case of steam being used, or with respect to chimneys or stove-pipes or the de- 
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posit of ashes in the proximity of dangerous places and the like, a different 
question is certainly presented. I am not satisfied that an inspector of an 
insurance company or such an agent as Mann is described to be has the right 
or power to waive or dispense with the condition in question relating to 
further insurance or with any other condition than such as may fall clearly 
within the powers of the agent’s clear and acknowledged line of duty. 

Although this case was not a binding authority, either on the court 
below or on this court, yet the observations contained in the extract 
from the judgment just given so commend themselves to our con- 
sideration in the present case, alike by the force of the reasoning and 
by their exact applicability to the facts now before us, that they ap- 
pear to me to be decisive of the question here raised as to the powers 
of Mr. Cory to waive this condition. It is further to be observed 
that the powers of the agent in the case just quoted from were 
much larger than those which were possessed by Cory, for in the 
Ontario case the agent had express power to settle the loss. But 
even if Cory had had authority to waive, it is plain on the evidence 
he never assumed to exercise it. All he did was to ascertain the 
circumstances attending the loss and the amount which the appel- 
lants would have had to contribute to it in case they had been liable 
to pay; he did not assume to waive any rights of the appellants and 
nothing of the kind could be implied from the investigation and 
valuations which he made or caused to be made. Indeed, so care- 
ful was Greer to guard against any such construction being put on 
what was done, that in the appointment of appraisers to value the 
damaged goods there was an express provision that the reference as 
to the values should not affect the rights of the insurers as:regards 
the conditions of the policies, the clause being as follows:— 

It being understood that this appointment is without reference to any other 
questions or matters of difference, if any, within the terms and conditions of 
the insurance, and is of binding effect only so far as regards the actual cash 
value of or damage to such property covered by policies of said companies as 


may be found to have been saved in a damaged condition and not in regard 
to any other matter whatever. 


Nothing seems to have been done by Mr. Cory beyond making 
this appraisement and making an inquiry into the circumstances of 
the loss, and it is impossible to imply from these acts any intention 
on his part to waive the rights of the appellants to insist on a for- 
feiture under the 6th condition, even if he had had notice, of the 
breach of the condition, of which there was no evidence, and had 
had authority to waive the defense which the company had under 
its terms, in respect of which also there is an entire failure of proof. 





1887.]} Western Assurance Co vs. Doull. 991 


I am of opinion that the appeal should be allowed and judgment in 
the court below entered for the appellants with costs in both 
courts. 


; Rireuig, C. J. 
The policy in this case was issued April 22d, 1882, and contained 
this clause :— 


This policy is made and accepted in reference to the conditions herein con- 
tained and hereto annexed, which are hereby declared to be part of this con- 
tract, and to be used and resorted to in order to explain the rights and obliga- 
tions of the parties hereto, in all cases not herein or otherwise specially 
provided for. 

And this condition :— 


Notices of all previous assurances upon property assured by this company 
shall be given to them, and indorsed on this policy, or otherwise acknowl- 
edged } this company in writing. at or before the time of making their as- 
surane. .hereon, otherwise the policy subscribed by this company sball cease . 
and be of no effect. And in case of subsequent assurance on any interest on 
property assured by this company (whether the interest assured be the same 
as that assured by this company or not) notice thereof must also be given in 
writing at once, and such subsequent assurance indorsed on the policy 
granted by this company, or otherwise acknowledged in writing; in default 
whereof, such policy shall thenceforth cease and be of no effect. 

And in all cases or further assurance, this company shall be liable only for 
such ratable proportion of the loss or damage happening to the object assured, 
as the amount assured by this company shall bear to the whole amount as- 
sured thereon, without reference to the dates of the different policies; and any 
general policy on different properties to be treated as a specific policy on each 
property for the whole amount thereby assured. 


On the 28th of May, 1883, a further insurance of $4,000 in the 
British American Insurance Company was put on the property by 
Gibson in addition to the amount insured by the policy in suit, and 
which was admitted to be in force. 

This subsequent insurance was not at once notified to the com- 
pany in writing, nor was it indorsed on the policy in suit, granted 
by the company or otherwise acknowledged in writing, in default 
whereof the policy thenceforth ceased and became of no effect. 

The respondents contend that the appellants waived this condi- 
tion, and are estopped from setting it up. It is not, and cannot be, 
contended that the company, with knowledge of this further insur- 
ance, waived the condition in respect to it; for previous to the loss it 
does not appear to have been called to their notice, in fact, the head 
office had neither notice, verbal or written, nor actual cogizance of 
such further insurance. 
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But it is contended that the condition was waived by their agent 
or inspector, or both, neither of whom, however, in my opinion, had 
any authority to dispense with the performance of this condition, if 
they realiy attempted or intended to do so, which is more than 
doubtful. 

Henry, J. 

I think, also, that this appeal should be allowed. The condition 
in the policy is one which must be complied with or waived. The 
company, by signing a condition of that kind, reserves to itself the 
right to withdraw the policy in case of further insurance. That 
question is one which cannot be decided by a mere local agent. He 
may receive the notice for transmission, but he cannot act upon. it; 
it must be brought to the notice of some person authorized by the 
company to continue the insurance after notice has been given them. 
It has been decided in a number of cases in England that a local 
agent has not such authority, and a mere notice to him, even in a 
case where he is acting for another company taking the further risk, 
has been held to be no notice to the company. But independent of 
all that, the condition requires that the consent should be signed on 
the back of the policy. So that, even if the company had consented 


verbally, and had not so signified its consent, it would not have 
been a compliance with the condition. I think we must come to 
the conclusion that the agent had not power to waive the condition, 
and did not waive it. 


Strone, J. 

I am of opinion that the judgment of the court below should 
be reversed, and judgment entered for the appellants with costs in 
both courts. Fournier, J., concurred. 

Gwynne, J. 

I am also of opinion that the appeal should be allowed. 

Appeal allowed with costs. 





